
ARGENTINA
SUMMARY OBSERVATIONS
3) Access to markets for goods 
Paragraph 9, page viii and paragraph 49, page 38
These paragraphs indicate that all tariff lines, except two (devoted to crude oil) are consolidated, generally at low rates, providing the US trade regime with predictability.  Could the United States indicate the tariff applicable to these lines? For what reasons have these lines been or not been consolidated? 
ANSWER:  The tariff rate for 2709.00.10 is 5.25 cents per barrel.  The tariff rate for 2709.00.20 is 10.5 cents per barrel.  These lines were not bound as part of the Uruguay Round and in prior GATT negotiations for reasons of national security. 

I. RECENT ECONOMIC DEVELOPMENTS 
4) Fiscal policy
Paragraph 19, page 7
This paragraph refers to the introduction of fiscal stimulus measures in 2008. Could the United States indicate which taxpayers benefit from the abovementioned tax relief? What is the amount of the relief?
ANSWER:

The Economic Stimulus Act of 2008 includes stimulus payments to households, and tax incentives for businesses to invest and create jobs.  For households, single filers generally will receive a minimum of $300 and as much as $600, and joint filers will generally receive at least $600 and up to $1,200.  There is also an additional $300 payment for each qualifying child.  Total cash to households will be over $100 billion.

The stimulus package totaled $150 billion – or around 1 percent of GDP --- and these business and household measures are large enough to make a real difference as we weather the current economic slowdown.  

We expect that these payments will help right away --- help individuals, families and our economy.  Giving people cash means they can decide how best to use it.

Examples of how the benefits will be distributed are at: 
16. http://www.treas.gov/press/releases/reports/fact%20sheet%20examples.pdf


In addition to providing stimulus payments to individuals, the Economic Stimulus Act of 2008 provides incentives to businesses. These incentives include a special 50-percent depreciation allowance for 2008 purchases and an increase in the small business expensing limitation for tax years beginning in 2008.

II. TRADE POLICY REGIME: FRAMEWORK AND OBJECTIVES
1) Overview
Paragraph 1, page 14

In this paragraph the report mentions that the United States has made progress in the application of various WTO resolutions requiring changes in US legislation, but there are still some that have not been fully complied with. Could the United States indicate which resolutions have not been fully complied with and the reason for this? 
ANSWER:  As the United States has explained on an ongoing basis to Members at the DSB, the Administration is continuing to work with the U.S. Congress on legislation implementing DSB recommendations and rulings in the Section 211, Section 110 and Hot-Rolled Steel disputes.  We note that in respect of the Hot-Rolled Steel dispute, the relevant U.S. authorities have already addressed the DSB’s recommendations and rulings with respect to the calculation of antidumping margins in the particular hot-rolled steel antidumping duty investigation at issue.

2) Institutional and regulatory framework 

Paragraph 12, page 16
In this paragraph the report indicates that during the period under review, workers, companies, and farmers negatively affected by international trade could benefit from the advantages of the Trade Adjustment Assistance (TAA) Program, authorized by the Trade Act of 1974, as amended. Could the United States indicate what requirements must be met in order to obtain the benefits of this Program? What amount is devoted to this program during the period under review?

ANSWER:  The U.S. Department of Labor administers the Trade Adjustment Assistance (TAA) for Workers program.  The TAA for Farmers and TAA for Firms programs are administered by the Departments of Agriculture and Commerce respectively.  

In order to be certified for benefits under the TAA for Workers program, a group of workers must be found to have lost employment or had their hours of work reduced as a result of increased imports or shifts in production to foreign countries.  Generally, worker groups that have had significant layoffs, and have experienced declines in sales or production that are attributable to increased imports, or have been affected by shifts in production to a foreign country, or whose firm has lost business as a supplier or assembler/ finisher for a TAA certified firm (secondary workers), may qualify as trade affected workers under the TAA program.  

A trade-affected worker may receive one or more of the following services and benefits designed to help him or her transition to new employment: 

Reemployment Services: Employment Registration, Employment Counseling, Case Assessment, Job Development, Supportive Services, and Self-Directed Job Search Services.

Job Search Allowances: For costs of a job search outside of the local commuting area. 

Relocation Allowances: For costs of relocating to a job outside of the local commuting area.

Training Services: Up to 104 weeks of training in a new occupational field, including classroom training, on-the-job training, and customized training. 

Trade Readjustment Allowances (TRA): Up to 104 weeks of income support for eligible workers enrolled in full-time training.

Health Coverage Tax Credit (HCTC): Tax credits covering up to 65% of the monthly health insurance premium paid by an eligible participant. 

In addition, for workers over the age of 50, the Alternative TAA program provides an alternative to the benefits offered under the regular TAA program. Participation in ATAA allows older workers, for whom retraining may not be suitable, to accept reemployment at a lower wage and receive a wage subsidy.  If the worker obtains new employment within 26 weeks of separation at wages less than $50,000 and less than those earned in adversely affected employment, the ATAA program will pay 50 percent of the difference between the old wage and the new wage, up to $10,000 over a two-year period.  

Funding for the TAA program varies based upon participants who access services each year.  Training funds are capped at $220 million per year; however Trade Readjustment Allowances are not capped, and together with the $220 million allocated for training result in total annual TAA program funding of nearly $1 billion per year.  For example, in FY 2008, the total TAA appropriation was $888.7 million:  $220 million for TAA training, $33 million for state administration, $6.7 million for job search and relocation allowances, $606 million for income support or trade readjustment allowances (TRA), and $23 million for ATAA.

A breakdown of the total TAA appropriation for each of the past 5 fiscal years is available on the Department of Labor’s website at http://www.doleta.gov/tradeact/pdf/5YearApprop.pdf.

The TAA for firms program provides project grants to firms and industries adversely affected by an increase in imports of directly competitive or similar articles with articles produced by the firm, and to help implement the firms' strategies to guide their economic recovery. The Secretary of Commerce is responsible for administering the TAA for firms Program and has delegated the statutory authority and responsibility for this program under the Trade Act of 1974 to the Department of Commerce’s Economic Development Administration (“EDA”).  EDA regulations implementing the TAA Program may be accessed via EDA’s Internet website at: http://www.eda.gov/AboutEDA/Programs.xml

TAA for farmers provides technical assistance and financial payments to producers of raw commodities, who have been adversely affected by import competition.  The Secretary of Agriculture is responsible for administering the TAA for farmers program.  More information on that program is available at www.fas.usda.gov/itp/taa.
3) Foreign investment regime
i) National treatment
Paragraph 15, page 16

In this paragraph the report indicates that the United States maintains a policy of national treatment for direct foreign investment, with some conditions related to concerns of a precautionary nature and national security. Moreover, the United States also applies restrictive measures to foreign investment at the State level.  Could the United States indicate what the report means by “concerns of a precautionary nature”?
ANSWER:  With respect to the original statement in English that some investments may be subject to considerations of a “prudential nature,” as an example, foreign banks seeking to establish or acquire a bank in the United States are required to demonstrate that they meet applicable prudential standards, including that they are subject to comprehensive, consolidated supervision in their home countries.

ii) Information and review requirements 
Paragraph 18, page 17
This paragraph indicates that the Secretary of the Treasury is developing regulations to improve enforcement of the Foreign Investment and National Security Act. Could the United States indicate the characteristics of these regulations and when they are expected to take effect?

ANSWER:  The Department of the Treasury issued proposed regulations for public comment on April 21, 2008, which are available on the website of the Committee on Foreign Investment in the United States (CFIUS) at http://www.ustreas.gov/offices/international-affairs/cfius/.  The goal of the proposed regulations is to: 

-
Implement the requirements of FINSA and Executive Order 11858, as amended

-
Increase clarity and transparency, and

-
Make additional improvements based on experience under the current rules.

The Department of the Treasury will review all comments submitted during the comment period, which closes on June 9, 2008, and will subsequently issue final regulations, at which time such regulations will become effective. 

Paragraph 19, page 17
The report indicates that the President may suspend or prohibit a foreign investment when there is compelling evidence that the foreign entity could engage in actions that may pose a threat to national security, and no other provision of federal law provides appropriate powers to protect national security. Could the United States indicate whether the President has made use of the power to suspend or prohibit an investment?
ANSWER:  The President has exercised his power to suspend or prohibit an investment only one time, in 1991.

4) International relations
i) World Trade Organization 

Paragraph 34, page 21
This paragraph indicates that the Administration is committed to working with Congress to enforce pending DSB rulings on specific matters. Could the United States indicate whether, beyond the commitment made, any measures have been taken or actions adopted to move forward with the enforcement of pending rulings? Is there any schedule or agenda for such actions?
ANSWER:  As the Secretariat report indicates in the paragraph to which Argentina refers in this question, the United States Congress has over the past several years undertaken major implementation efforts, including legislative efforts in the FSC, 1916 Act, CDSOA and Cotton disputes.  A number of proposed bills have been introduced to deal with outstanding implementation issues, and the Administration will continue to work with the U.S. Congress on legislation implementing DSB recommendations and rulings in the Section 211, Section 110 and Hot-Rolled Steel disputes.  The legislative schedule is controlled by Congress, and it is therefore not possible to provide a precise schedule for completion of remaining steps.

III. TRADE POLICIES AND PRACTICES BY MEASURE 
2) Measures directly affecting imports 
i) Customs regime 
Paragraph 14, page 29
This paragraph indicates that the United States is developing a new customs system for processing cargo called the “Automated Commercial Environment (ACE),” to operate as a single point of online access for the processing of import and export formalities. Could the United States provide further information about the characteristics of this program?
ANSWER: The Automated Commercial Environment (ACE) is the commercial trade processing system being developed by U.S. Customs and Border Protection to facilitate trade while strengthening border security.  The ACE Secure Data Portal, essentially a customized Web page, connects CBP, the trade community and participating government agencies by providing a single, centralized, online access point for communications and information related to cargo shipments.
b) Container Security Initiative (CSI) and Cargo Security Initiative 

Paragraph 21, page 31

In this paragraph the report indicates that the procedure used in the framework of the “Container Security Initiative (CSI)” consists in the selection and inspection of high-risk containers through “non-intrusive inspection equipment, physical inspection, or both.”  Could the United States indicate the average time required for this inspection in the port of shipment? 

ANSWER: Because CSI conducts overseas examinations using the normal downtime for a container awaiting loading in a foreign port and continues to improve the process of screening and examining containers by developing and fully utilizing state-of-the-art technology, screening time is minimal.
Does this procedure apply to goods in transit through United States territory? 
ANSWER: Yes.  All containers that pose a potential risk for terrorism are identified and inspected at foreign ports before they are placed on vessels destined for the United States.

What criteria are used to determine whether a port qualifies as “CSI”?
ANSWER: To implement the CSI program, CBP deploys multi-disciplined teams to selected foreign seaports of countries that have bilaterally agreed to implement the CSI program. CSI officials partner with foreign governments to identify cargo containers that pose a potential risk for terrorism and inspect those containers at the foreign ports before they are shipped to the United States.  CSI initially became operational in the top twenty largest volume ports that export to the United States.  CBP now intends to expand CSI to other ports based on strategic importance related to terrorist threats.

c) C-TPAT
Paragraphs 25 to 29, pages 32 and 33
As follows from the report in paragraphs 25 to 29, we understand that the United States has yet to publish any regulations for the operation of the Customs-Trade Partnership Against Terrorism (C-TPAT), a program allowing certain US importers to benefit from reductions in the risk index assigned to their shipments by Customs and Border Protection (CBP).  Could the United States provide further details on the application of the C-TPAT?
ANSWER:  C-TPAT is a voluntary government-business initiative to build cooperative relationships that strengthen and improve overall international supply chain and U.S. border security.  C-TPAT recognizes that U.S. Customs and Border Protection (CBP) can provide the highest level of cargo security only through close cooperation with the ultimate owners of the international supply chain such as importers, carriers, consolidators, licensed customs brokers, and manufacturers.  Through this initiative, CBP is asking businesses to ensure the integrity of their security practices and communicate and verify the security guidelines of their business partners within the supply chain.

By participating in this supply chain security initiative, companies will ensure a more secure and expeditious supply chain for their employees, suppliers and customers. Beyond these essential security benefits, CBP will offer benefits to certain certified C-TPAT member categories, including:

- A reduced number of CBP inspections (reduced border delay times);

- Priority processing for CBP inspections;

- Assignment of a C-TPAT Supply Chain Security Specialist (SCSS) who will work with the company to validate and enhance security throughout the company’s international supply chain;

- Potential eligibility for CBP Importer Self-Assessment program (ISA) with an emphasis on self-policing, not CBP audits;

- Eligibility to attend C-TPAT supply chain security training seminars.

iii) Rules of Origin
Paragraph 35, page 34

This paragraph mentions that the United States applies preferential rules of origin within the framework of various bilateral free trade agreements entered into since 1997, but that in March 2008, it had still not provided notification to the WTO.  Could the United States indicate when it plans to make this notification to this Organization?

ANSWER:  The United States is working to complete its notification of preferential rules of origin.  

Paragraph 36, page 35

In this paragraph the report refers to the fact that agencies other than CBP (Customs and Border Protection) may adapt and interpret in greater detail the general criteria for the application of non-preferential rules of origin, in order to adapt them to the needs and purposes of the specific context in which these rules are applied.  Could the United States provide further information regarding the specific needs and context to which this point makes reference? 

ANSWER:  There are various provisions of U.S. law that require determinations of origin or of whether a product is domestic or imported.  The authorities who administer these laws must interpret them in accordance with their particular requirements.
vii) Quantitative restrictions and licenses 
Paragraph 112, page 53

In this paragraph, the report mentions that imports of certain textile and clothing products from China are subject to “agreed upon levels.” Could the United States indicate what these “agreed upon levels” are and the purpose for which this agreement was made with China? Moreover, could the United States authorities provide further information about this mechanism and indicate whether it involves a restriction on exports by China?

ANSWER:  The terms of China’s WTO accession permit the United States and other WTO Members to take safeguard actions (i.e. impose quotas) on imports of Chinese textile and apparel products due to market disruption or threat thereof.  The safeguard provision is in effect through 2008.  Between 2003 and 2005, the United States invoked safeguard actions on thirteen Chinese textile and apparel categories under the textile safeguard provision.  Safeguard consultations with China ultimately resulted in the bilateral textile agreement that was attained in November 2005.  The agreement places limits, including annual growth, on imports from China of 34 individual product categories and will be in effect from January 1, 2006 through December 31, 2008.  The entire text of the agreement is available on the Office of Textiles and Apparel web site ( < http://otexa.ita.doc.gov > ), under “China Textile Safeguard.” 
3. Measures directly affecting exports 

iv) Export assistance
c) Marketing promotion and assistance 
Paragraph 189, page 71

In this paragraph the report makes reference to the fact that the United States maintains various general export promotion programs and also refers to the existence of “State International Development Organizations (SIDO),” which support the activities of trade promotion bodies in 39 States.  Could the United States provide information of what the general export promotion programs are and what the requirements are to access them? In addition, would you specify what type of aid the “State International Development Organizations” provide, to what sectors this aid is directed, and what the requirements are to benefit from it?

ANSWER:  The State International Development Organizations (SIDO) facilitates general export promotion assistance to U.S. exporters.  Specifically, SIDO helps state international trade agencies better serve exporters by sharing innovative ideas and resources, developing the skills of state trade professionals, advocating the interests of states in trade promotion, and facilitating multi-state collaboration.  SIDO provides export promotion through the following means:  1) providing advocacy services for state trade and investment agencies in Washington and in state capitols; 2) providing networking opportunities for trade professionals to share best practices on performance measurement, trade missions, and other topics; 3)   organizing formal training seminars for state trade staff and providing opportunities for state employees to attend training programs organized by the U.S. Department of Commerce; 4)  providing trade agencies with up-to-date information on program management trends, funding opportunities, and best practices.
4. Other measures affecting production and trade 

iii) Competition policy 

a) Access conditions
Paragraph 240, page 83

In this paragraph the report mentions that, with respect to access to markets for government procurement, a series of rules is maintained on purchasing domestic products with respect to the procurement not covered by the Agreement on Government Procurement, the multilateral WTO Agreement on Trade in Civil Aircraft, or preferential trade agreements.  Could the United States provide further details on what these rules are, as well as the criteria for their application?

ANSWER:  The primary domestic purchasing requirement for goods is in the Buy American Act of 1933, which limits the purchase of supplies and construction materials by government agencies to those defined as “domestic end-products.”  A “domestic end product” means: 1) an unmanufactured end product mined or produced in the United States; or 2) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as those that the agency determines are not mined, produced, or manufactured in sufficient and reasonably available commercial quantities of a satisfactory quality are treated as domestic.  Scrap generated, collected, and prepared for processing in the United States is considered domestic. 
There are domestic purchasing requirements for certain service procurements not covered by the WTO Agreement on Government Procurement (GPA) or other agreements.  For example, domestic purchasing requirements apply to research and development services and transportation services.

IV. TRADE POLICIES BY SECTOR 

3) MINING AND ENERGY 
iii) Some issues
Paragraph 64, pages 109-110
In this paragraph, the report refers to the fact that the system of taxation applied to energy has the purpose of providing incentives for the supply of alternative and renewable fuels and that the Energy Policy Act of 2005 establishes the granting of fiscal incentives for 11 years for domestic energy production and energy efficiency.  Could the United States government indicate the amount of these fiscal incentives and whether the WTO was notified of them? Could you indicate the effective term for each of the incentives included in the table on page 110, if any?

ANSWER:  The Energy Policy Act of 2005 (EPACT) sets forth an energy research and development program covering: (1) energy efficiency; (2) renewable energy; (3) oil and gas; (4) coal; (5) Indian energy; (6) nuclear matters and security; (7) vehicles and motor fuels, including ethanol; (8) hydrogen; (9) electricity; (10) energy tax incentives; (11) hydropower and geothermal energy; and (12) climate change technology.  At the time of enactment, the Congressional Budget Office (CBO) estimated that EPACT would increase direct spending by $2.2 billion over the period 2006-2010 and by $1.6 billion over the period 2006-2015.  CBO and the Joint Committee on Taxation estimated that EPACT would reduce revenues by $7.9 billion over the period 2005-2010 and by $12.3 billion over the period 2005-2015.

Programs established by EPACT have not been notified to the WTO Subsidies Committee.  It is the intention of the United States to submit a new subsidy notification to the Subsidies Committee this year, which will reflect a review of all EPACT programs and determinations as to which programs should be notified pursuant to Article 25 of the Agreement on Subsidies and Countervailing Measures.  A complete summary of EPACT can be found at:

http://www.thomas.gov.  The effective term of each of the incentives is established in the law itself, which can be found at:http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=109_cong_public_laws&docid=f:publ058.109.
Paragraph 66, pages 110-111
This paragraph indicates that ethanol imports are subject to ad valorem MFN tariff rates of 1.9 or 2.5 percent (subheadings 2207.1060 and 2207.2000 of the HS). An addition duty of US$0.1427 per liter is imposed on ethanol imports in subheading 9901.0050 of the HS from sources subject to MFN treatment.  Could the United States explain the reason for imposing the additional duty and the reasons why it is applied to subheading 9901.0050?

Answer:  The additional duty in Chapter 99 is applied to ethanol imported under the two tariff lines identified by Argentina when destined for fuel use.  The placement of the additional duty is Chapter 99 is simply the mechanism used by the United States for tariff classifications arising from temporary legislation, temporary modifications proclaimed pursuant to trade agreements legislation, and other such changes to the tariff schedule.

Under current U.S. legislation (as amended in the 2008 Farm Bill), the additional duty will expire on January 1, 2011, unless it is further extended by Congress.
Paragraph 70, page 112

In this paragraph, the report establishes that, since 1976, the United States has spent approximately $45.2 billion on the construction, maintenance, replacement, and administration of the Strategic Petroleum Reserve. There is also a Northeast Home Heating Oil Reserve.  Could the United States provide details on how this government funding affects the cost of oil for US users? Has any estimate been made on what this cost would be without government intervention?

ANSWER:  The cost of oil for US users is not affected because the Strategic Petroleum Reserve (SPR) would be used only in a national energy emergency.  In the event of a national energy emergency, SPR oil would be distributed by competitive sale.  The SPR has been used under these circumstances only twice (during Operation Desert Storm in 1991 and after Hurricane Katrina in 2005).  Estimates of cost of oil without the SPR in the event of a national emergency have not been made.

4) Manufacturing sector
Paragraph 77, pages 113-114

This paragraph establishes that “in the context of the President’s Manufacturing Initiative, the Secretary of Commerce ordered that a complete study be undertaken on factors influencing the competitiveness of the US manufacturing sector. Within the framework of this process, the Department of Commerce held 23 public roundtables to identify the challenges faced by manufacturers. In January 2004, the Department of Commerce published a report containing 57 recommendations for addressing these challenges. The Interagency Working Group on Manufacturing Competitiveness coordinates the implementation of these recommendations, which include making the tax incentive applied to research and development permanent, modernizing the US legal system to eliminate disincentives for investment in the sector, identifying priorities for future federal aid for advanced manufacturing technology, and combating “unfair” trade practices affecting US manufacturers. United States authorities indicate that 36 of the report’s recommendations have already been implemented.  Could the United States government indicate what the tax incentive for research and development consists of, and whether it has been made permanent? Could the authorities describe what “future federal aid for advanced manufacturing technology” refers to, and in particular, what type of aid it would include? What are the 36 recommendations of the report already implemented?
ANSWER: In March 2003, the U.S. Secretary of Commerce launched the Manufacturing Initiative in order to ensure that the federal government is creating the conditions necessary for U.S. manufacturers to maximize their competitiveness.  The goal is to help American manufacturers compete in the 21st century, and position the U.S. policy environment for further advancement. The result of this comprehensive review was the Manufacturing in America Report, which was released on January 16, 2004.  This report was the result of 23 public roundtables in which senior Commerce officials listened to the concerns of U.S. manufacturers.  The Manufacturing in America Report contains 57 recommendations to revitalize the competitiveness of industry.

Since the release of the Manufacturing in America Report, the U.S. government has implemented many of these recommendations to enhance the its focus on manufacturing competitiveness, create conditions for economic growth, and promote open markets and a level playing field for U.S. manufacturers.  

Those recommendations include:

•
Making the tax incentive applied to research and development permanent

The Research & Development tax credit expired on December 31, 2007.
•
Identifying priorities for future federal aid for advanced manufacturing technology 

The report identified the need for a review of current federal R&D programs important to manufacturing, to ensure that there is an appropriate focus on innovation and productivity-enhancing technologies.  From that review of federal R&D Programs, a comprehensive report was prepared that identified and described research and development priorities for the future of three critical, high-tech U.S. manufacturing areas – hydrogen energy technologies, nanomanufacturing, and intelligent and integrated manufacturing. The report, Manufacturing the Future: Federal Priorities for Manufacturing R&D, released in March, 2008 was prepared by the Interagency Working Group (IWG) on Manufacturing R&D of the National Science and Technology Council’s (NSTC) Committee on Technology.  The report can be accessed at: http://www.manufacturing.gov/pdf/NSTCIWGMFGRD_March2008_Report.pdf .

The report cites these manufacturing areas as being important to U.S. economic and national security. It identifies these areas as potentially leveraging scientific and technological advances to transform knowledge and materials into valuable products. Much of this research falls under the American Competitiveness Initiative, a government-funded mandate to increase investments in basic R&D, education and entrepreneurship. These manufacturing areas also correspond to existing priorities established by the federal government through the President’s Hydrogen Fuel Initiative, the National Nanotechnology Initiative, and the Networking and Information Technology Research and Development Program.

•
Implementing Recommendations of the Manufacturing in America Report 

A summary of the 57 recommendations, including identification of the 36 that have been implemented, can be found on http://www.manufacturing.gov.  

Paragraph 80, page 114
In this paragraph, the report indicates that government aid to the manufacturing sector includes funding for exports, direct payments, and fiscal advantages. Could the United States authorities explain the requirements for access to such aid? Could they provide statistics on the amount of aid provided within the framework of this assistance in the period under review and the sectors that have benefited most? Could the United States government indicate how these measures are consistent with the provisions of the Agreement on Subsidies and Countervailing Measures, in particular, Art.3.1.a) on prohibited subsidies?

ANSWER:  The Trade Policy Report by the Secretariat describes numerous incentives provided the federal and state governments in the United States (see, Ch. III(3)(iv) and (4)(ii)).  More detailed information can be found in the U.S. subsidy notification to the Subsidies Committee (see, G/SCM/N/123/USA, 15 November 2007), which was reviewed at the 2008 spring meeting of the Committee.  The United States also replied to questions regarding this notification in writing (see, G/SCM/Q2/USA/35, 23 April 2008).     
Paragraph 84, page 115
According to this paragraph, under the Capital Construction Fund Program, companies operating US-flagged vessels may defer payment of federal taxes applicable to some deposits made into said Fund to build, rebuild, or purchase eligible vessels built in the United States and documented pursuant to US law.  Could the United States indicate whether a foreign company can access this benefit? 
ANSWER:   The Maritime Administration manages the Capital Construction Fund (CCF) program. This fund allows persons to obtain tax benefits in connection with income derived from their vessel operations.  Foreign participation in ownership of vessels does not deny eligibility for those vessels to be the basis for the deferral of income tax consistent with 46 App. U.S.C. §1177 and 46 C.F.R. Parts 390 and 391.
ARGENTINA ADDITIONAL
III. TRADE POLICIES AND PRACTICES BY MEASURE

4) Other measures affecting production and trade

v) Trade-related intellectual property rights

Paragraph 269, page 92 (expanding on Paragraph 191, page 72)

In these paragraphs, the report states that USTR conducts annual reviews to determine whether or not other countries provide adequate and effective protection for intellectual property (pursuant to “Special Article 301” of the 1974 Foreign Trade Act). Could the United States explain in detail the methodology used in carrying out these reviews?  What are the criteria used to place third-party countries reviewed in the various categories established?
ANSWER:  Please see the response to the closely related questions posed by Pakistan.

IV. TRADE POLICIES BY SECTOR

Overview

Paragraph 1, page 94
In this paragraph, the report states that “the expiration of the 2002 Farm Act, and the current environment of high commodity prices, would offer an opportunity to introduce policy changes aimed at further improving the market orientation of the agriculture sector in benefit of both consumers and taxpayers.”  In this regard, could the United States specify what changes it may be making in its agricultural policy to improve market orientation?
ANSWER:  The U.S. Congress has passed a new farm bill, despite the Administration’s veto.  USDA will now implement the legislation as required by law.(
2) Agriculture

iii) Domestic programs
Paragraph 26, page 100

In this paragraph, the report states that in the context of the latest U.S. notification on domestic support, WTO Members raised several issues in the Committee on Agriculture, including that of the categorization of direct payments as “green box.” In this regard, the United States responded that direct payments meet green box criteria.  Could the United States explain in detail what the criteria are in order for “direct payments” made to producers in the period under review (2004-2007) to be categorized as “green box”? Could it specify which products have received these payments?  What was the base period applied up to 2002?  What base period is applied under the 2002-2007 Farm Bill?  Lastly, could the U.S. authorities confirm whether or not they are adhering to current regulations that affect planting flexibilities and that exclude certain crops from the receipt of direct payments? In addition, could it specify exactly what these regulations are and which crops are affected?

ANSWER:  The criteria for decoupled income support are detailed in the URAA (Annex 2, paragraph 6).  Direct payments meet these criteria.  Payments are decoupled from current production, i.e. made without respect to current production of any commodity.  Payments are made based on historical acreage and yields for wheat, corn, grain sorghum, barley, oats, rice, upland cotton, soybeans, other oilseeds, and peanuts.  The 2002 Farm Act provided an option for limited updating of historical base acres to 1998-2001 to reflect the expansion of direct payments to additional historically produced commodities.  For those eligible recipients who chose not to update their base, base acres remained based on historical acreage prior to the 1996 Farm Act, and payment yields remained based on 1981-85 average yields.  Any crop can be grown on the base acres, and recipients include fruit and vegetable producers in many circumstances.  Direct Payments may be reduced or eliminated for planting fruits, vegetables, or wild rice in a manner not consistent with the regulations – for example, for those producers who do not have a documented history of double-cropping with fruit and vegetables.
In the same paragraph, the report indicates that counter-cyclical payments (CCPs) are non-product-specific because they are based on historical acreages and yields and do not require specific crops to be grown.  Could the United States explain, however, how the CCPs meet the requirement of limiting production?  Could it give specific examples of a producer of a particular product derived from one of the five crops indicated in Paragraph 29 on page 101, with detailed answers to the following questions: (i) the base period applied, acreage and yields in the period under review; and (ii) the level of production and income of the producer during the base period and the level of production and income of the producer during the period under review (2004-2007)? 

ANSWER:  Counter-cyclical payments are notified as amber box.  Although the payment level is related to current prices, eligibility for payments is based on historical acreage and yields of covered commodities, without reference to current production.  Thus, payments related to the current price of a covered commodity are made to producers who currently grow a wide variety of commodities, or indeed no commodities at all.  The United States does not collect or maintain the detailed information requested with respect to individual producers.
3) Mining and Energy

iii) Issues 

Additional question regarding paragraph 64, pages 109-110

Could the United States indicate what percentage of biodiesel production benefiting from tax incentives was exported? What is the amount of the tax benefit received by biodiesel exporters?  What is the amount of that tax benefit as a percentage of the f.o.b. price of U.S. biodiesel fuel exports?  What are the production amounts and tax incentives anticipated for coming years?
ANSWER:  The Energy Policy Act provides biodiesel producers of a qualified biodiesel mixture a tax credit of $.50 or $1.00 per gallon.  Between 20% and 50% of U.S. biodiesel production was exported in 2007.  The Renewable Fuel Standard calls for the minimum use of 500 million gallons of biomass-based biodiesel in 2009, increasing to 1.0 billion by 2012.  These targets may be reduced in the event of supply/price disruptions.  The current biodiesel tax incentives are set to expire on December 31, 2008.
5) Services

iv) Air transport services

b) Regulatory framework

Paragraph 166, page 138

This paragraph of the report states that the Office of the Secretary of Transportation (OST) at the Department of Transportation (DOT) oversees the formulation of U.S. air transport policy and that the Federal Aviation Administration at the DOT is responsible for safety issues, regulates U.S. commercial space aviation, and monitors U.S. and foreign air carriers operating in U.S. territory.  Could the United States indicate whether or not express delivery companies that operate their own aircraft have to register with the Department of Transportation and the Federal Aviation Administration?  Is there any difference in treatment with regard to authorizations and with regard to the application of measures to safeguard competition, depending on whether the carrier is a freight company or an express delivery company?  In what way does regulation of air transport activity differ from that of air express delivery activity?
ANSWER:  United States regulations do not distinguish between carriers engaged in express delivery and other forms of air cargo transportation.  Hence there is no difference in treatment with regard to authorizations or other measures that apply in the air transport sector.  All U.S and foreign air carriers must obtain economic authority from the U.S. Department of Transportation to conduct commercial operations in foreign air transportation to and from the United States.  All carriers must also obtain operations specifications from the Federal Aviation Administration to operate their own aircraft to and from the United States.  Any foreign carrier, including an express delivery company, who wishes to engage in foreign indirect transportation (air freight forwarding activities other than as actual operators of the aircraft) must also register with the Department.  Foreign direct air carriers may not engage in domestic air transportation services (cabotage) within the United States; but foreign air freight forwarders may (if their homeland offers reciprocal opportunities to U.S. forwarders) handle domestic shipments so long as any air movement is on U.S. direct air carriers. 

AUSTRALIA

III. TRADE POLICIES AND PRACTICES BY MEASURE

(2) MEASURES DIRECTLY AFFECTING IMPORTS

(ix) Technical regulations, conformity assessment, and standards
1.
Australia notes the United States has made changes to existing arrangements that result from the US Action Plan for Import Safety and the Food and Drug Administration’s (FDA’s) Food Protection Plan.  


How will these changes:
a.
be the least restrictive measures required to achieve the desired outcome; and
b.
take into account the record of the exporting country for producing safe and sanitary products?

ANSWER:   The Action Plan for Import Safety was developed by a U.S. interagency working group on import safety that has no statutory or regulatory authority of its own.  Rather, the Plan contains short- and long-term recommendations to improve the safety of imported products based on a cost-effective, risk-based approach. The Food Protection Plan was developed by the U.S. Food and Drug Administration and contains short- and long-term recommendations, consistent with the Action Plan’s, to improve the safety of imported food based on a cost-effective, risk-based approach.  All of the recommendations contained in these plans were reviewed from a trade perspective to ensure consistency with U.S. international obligations.  Implementation of many of the recommendations will require legislative and regulatory action. Regulatory actions to implement any recommendations will be consistent with the regulatory philosophy and principles contained in Executive Order 12866 (e.g., by tailoring regulations “to impose the least burden… consistent with obtaining the regulatory objective” and by considering “the degree and nature of the risks posed”) and provide public notice and comment consistent with the Administrative Procedures Act (5 U.S.C. 511-599).  

(4) OTHER MEASURES AFFECTING PRODUCTION AND TRADE

 (v) Trade-related Intellectual Property rights


2.
The US House of Representatives has introduced legislation that would alter US patent law from a "first to invent" to "first to file".  

What are the implications of this change for users of US patent law?

ANSWER:  Provisions altering the U.S. system from a “first to invent” to a “first to file” were a part of patent reform legislation.  Should this legislation move forward, from a purely statistical viewpoint there would seem to be little difference in result between a first-to-invent patent system and a first-to-file patent system.  More than 99.9 percent of patent applications filed in the United States raise no dispute as to priority of invention.  Even when such disputes arise, the inventor who filed first prevails in a significant majority of these cases.  The actual effect of switching to first-to-file system, thus, is likely to have little or no actual significance based upon these statistical findings.

3. 
The US House of Representatives has passed a bill that would establish the Office of the US Intellectual Property Enforcement Representative in the Executive Office of the President.  This Office would coordinate IP enforcement domestically and internationally.  

What are the implications of this legislation for how the US enforces IP obligations?

ANSWER:   The legislation referred to has not yet been considered by the United States Senate.  We are not in a position to speculate on the implications of particular provisions which are subject to further review and possible modification in the United States Congress.  
IV. TRADE POLICIES BY SECTOR 

(2) AGRICULTURE

(iii)
Domestic programmes
4. 
Australia notes the continuation and expansion of farm programs under the recent 2008 Farm Bill despite historic high crop prices.

Why is the United States not taking this opportunity of historic favourable crop prices to reform its agriculture sector?

ANSWER:  The U.S. Congress has passed a farm bill, despite the Administration’s veto.  USDA will now implement the legislation as required by law.

5. 
The 2008 Farm Bill introduces two entirely new support programmes, the "Average Crop Revenue Election Program" and "Supplemental Agricultural Disaster Assistance". 

If prices return to the levels seen over the life of the 2002 Farm Bill, will US agricultural support be higher than it would have been if the 2002 Farm Bill had simply been extended?  If so, how much higher will the support be?

ANSWER: We have not done the analysis to answer this question.

6. 
Australia notes that the 2008 Farm Bill requires the USDA Secretary to establish the sugar overall allotment quantity at not less than 85 per cent of the estimated quantity of sugar for domestic human consumption for the crop year in question. This allotment quantity is the amount of sugar that sugar processors are allowed to market in that crop year. 

Is such a measure consistent with the principle of national treatment?

ANSWER: The establishment of the overall allotment quantity is consistent with U.S. WTO obligations. 

7. 
In addition to continuing the nonrecourse loan programme for raw cane sugar and refined beet sugar (at higher loan rates) and guaranteeing 85 per cent of the domestic human consumption market for domestic production of sugar, the 2008 Farm Bill also requires that the USDA Secretary purchase raw or refined sugar or in-process sugar and sell it to bioenergy producers if necessary to avoid the forfeiture of sugar to the US government. 

What would be the effect on the US domestic sugar industry of removing these internal supports?  What would happen to the volume of imports? What would happen to the world sugar prices?

ANSWER: We have not done the analysis to answer this question.

8. 
Australia notes that the 2008 Farm Bill extends the dairy import assessment to imported dairy products.  

Is such a measure consistent with the principle of national treatment?

ANSWER:  The bill extends the dairy import assessment to all domestic producers and also imposes the assessment, albeit at a lower rate, on imports.

9. 
Australia notes that the annual average “green box” support increased markedly between marketing years 2002 and 2005 (paragraph 25 of the Secretariat’s report refers), and that this increase mostly reflects higher expenditures on domestic food aid, particularly the Food Stamp programme. Australia refers to the recent announcement that the United States Department of Agriculture intends to purchase up to $50 million of additional pork products to be distributed as domestic food assistance, which was made in response to a request by the US pork industry for assistance for its pork producers. 

Could the United States detail the criteria that formed the basis for the USDA’s decision to purchase additional pork products? What is the relationship between the domestic support that it provides for its farmers under the Farm Bill and domestic food aid?

ANSWER:   USDA receives a permanent appropriation under Section 32 of the Act of August 24, 1935 (P.L. 74-320, as amended) equivalent to 30 percent of annual customs receipts, which are used to fund various nutrition programs.  Most of the funds are transferred directly to USDA’s Food and Nutrition Service (FNS) child nutrition account.  In addition, smaller amounts of funds available under Section 32 are used to purchase additional products throughout the year to supplement the initial appropriation.  These purchases are primarily fruits, vegetables, and meats, and are made at market prices by USDA’s Agricultural Marketing Service based on announced tenders. The products are then donated to domestic food programs, such school feeding programs or food banks.  Decisions to purchase specific commodities are made based on available commodities and FNS assessments of needs for specific products in various feeding programs.  There is no specific relationship between domestic farm support and the commodity purchases made pursuant to Section 32, nor is there any relationship between the Section 32 nutrition programs and the Food Stamp program, to which the increase in green box programs can be ascribed 

Please provide details of the expenditure on domestic food aid under the 2002 Farm Bill, and the anticipated expenditure on domestic food aid under the 2008 Farm Bill?

ANSWER:  The U.S. has provided detailed data on expenditures on domestic food aid in its WTO notifications for the years 2002 – 2005.  It is too soon to know what expenditures of domestic food aid will be under the 2008 Farm Bill. 

(v)
Food labelling

10. 
Could the United States confirm that the mandatory Country of Origin Labelling (CoOL) provision does not require a record-keeping regime that places an administrative burden on importers in excess of that applied to domestic participants.

ANSWER:  The COOL law, as amended by the 2008 Farm Bill, states that the Secretary of Agriculture (Secretary) may conduct an audit of any person who prepares, stores, handles, or distributes a covered commodity for retail sale to verify compliance with the law and that any person subject to an audit shall provide the Secretary with verification of the country of origin of covered commodities.  The law further states that records maintained in the course of the normal conduct of business, including animal health papers, import or customs documents, or producer affidavits, may serve as such verification.

The October 30, 2003, proposed rule for all covered commodities specified that any person engaged in the business of supplying a covered commodity to a retailer, whether directly or indirectly (i.e., distributors, handlers, etc.), would be required to maintain records to establish and identify the immediate previous source and immediate subsequent  recipient of a covered commodity, in such a  way that identifies that product unique to that transaction, for a period of two years from the date of the transaction.  For an imported covered commodity, the proposed rule specified that the importer of record as determined by U.S. Customs & Border Protection (CBP) must ensure that records:  (1) Provide clear product tracking from the U.S. port of entry to the immediate subsequent recipient, and (2) substantiate country of origin claims, and, if applicable, designations of wild or farm-raised and maintain such records for a period of two years from the date of the transaction.  

The U.S. Department of Agriculture (USDA) published an interim final rule for fish and shellfish covered commodities on October 5, 2004, which significantly reduced the recordkeeping burden.  Under the interim final rule, for an imported covered commodity, the importer of record as determined by CBP must ensure that records:  provide clear product tracking from the port of entry into the United States to the immediate subsequent recipient and accurately reflect the country of origin and method of production (wild and/or farm-raised) of the item as identified in relevant CBP entry documents and information systems; and must maintain such records for a period of one year from the date of the transaction.  The interim final rule also reduced the recordkeeping retention period for suppliers to one year.

Thus, for both domestically produced covered commodities and for imported covered commodities, appropriate records must be maintained to allow the Secretary to verify the origin information.  As USDA moves forward with implementing the final regulation for the remaining covered commodities, USDA will consider all comments received and will implement the program in as least burdensome a manner as possible for all regulated entities.

11. 
Australia understands that the intent of CoOL is the provision of consumer information.  Please advise of the alternative measures that were considered prior to deciding that the proposed approach to mandatory CoOL placed the least regulatory burden to meet the objective of consumer information.
ANSWER:  With respect to concerns regarding our international trade agreements, the U.S. Department of Agriculture (USDA) has considered these obligations throughout the rulemaking process and will publish a regulation that is consistent with our international obligations.  As for specific regulatory alternatives consistent with the authorizing legislation that were investigated by USDA during the rulemaking process, that question will be best answered once the regulation is published in the Federal Register.
BRAZIL

A. Rules 

1) “In light of the most recent ruling by the appellate body in the case “United States final anti-dumping measures on stainless steel from Mexico” (DS 344), which further consolidates the case-law against the practice of “zeroing”, does the United States intend to conduct a review of its anti-dumping legislation and practices as regards this matter?  More specifically, does the US Department of Commerce intend to end the use of “zeroing” in periodic reviews?”
ANSWER:  The Appellate Body report along with the accompanying panel report in DS344 was adopted by the Dispute Settlement Body on May 20, 2008.  At a meeting of the Dispute Settlement Body on June 2, 2008, the United States stated its intention to comply with its WTO obligations.  

2)“Paragraph 76, page 37, of the document ‘WT/TPR/S/200’ informs that in addition to regular bond requirements, United States customs ‘may require enhanced bond amounts from importers of merchandise subject to increased default risk’.  According to a report by the ‘government accountability office’ of the United States Government dated march 2008 (report gao-08-391), four products are responsible for 84% of the total amount of uncollected antidumping or countervailing duties: crawfish tail meat, garlic, honey, and mushrooms. Also, according to the report, the enhanced bond requirement has only been imposed to one product, shrimp, ‘which has little history in terms of duty collections’.  Given these circumstances, how does the United States justify imposing the enhanced bond requirement on shrimp importers?  How does it justify imposing the enhanced bond requirement

on shrimp importers and not on the importers of the four products that account for 84% of the total amount of uncollected duties?”

ANSWER:  As the Government Accountability Office (GAO) study notes, “[o]ver $613 million in AD/CV duties from fiscal years 2001 through 2007 were uncollected as of September 2007” and “[t]he agriculture/aquaculture industry represents 87 percent of the total amount of uncollected AD/CV duties.” The antidumping duty orders with respect to certain shrimp from China, Thailand, India, Vietnam, Brazil, and Ecuador were the first antidumping orders imposed on agriculture/aquaculture merchandise after the enhanced bond directive was issued, and therefore the United States began applying the new directive to importers of merchandise subject to those orders.  Thailand and India have challenged this action in WTO dispute settlement proceedings, which are ongoing.  The U.S. position regarding the directive and its application to importers of shrimp has been discussed in detail in those proceedings, and the U.S. submissions are available electronically at www.ustr.gov.

3)“Paragraph 43, page 88, of the document ‘WT/TPR/S/200’ informs that in the context of its last review, the United States indicated that the administration was working with the Congress on legislation to repeal the statutory fee cap of 1% of the guaranteed value of the transaction that applies to guarantees issued under the GSM 102 program.  What is the current status of the work conducted with Congress?  Has there been any modification in the legislation or any new proposal submitted to the congress on this matter?” 

ANSWER:  The 1% fee cap is repealed by section 3101(b) of the 2008 Farm Bill.
B. Intellectual Property  

1)  Regarding paragraph 12 (Chapter III, p.24), could the US identify the main TRIPS-plus provisions present in their Free Trade Agreements?
ANSWER:  Paragraph 12 of the Secretariat’s report does not refer to “TRIPS-plus provisions.”  The intellectual property provisions of U.S. FTAs seek to promote adequate and effective protection of intellectual property rights.  In pursuit of this objective, U.S. FTAs reflect the ability of WTO Members to implement in their law more extensive protection than is required by the TRIPS Agreement.  The intellectual property provisions of U.S. FTAs also reflect the technological evolution that has occurred since the TRIPS Agreement was concluded more than a decade ago, notably in areas such as the protection of copyright-protected material delivered via the Internet, and related enforcement provisions.
2) Regarding paragraph 260 (Chapter III, p.75), could the US clarify the expression "partially exclusive license", and how it would differ from a "non-exclusive license"?

ANSWER:   The term “exclusive license” refers to a license in which the licensee has the exclusive right under the patent for a part or the full term of the patent, subject only to the retention by the U.S. Government of a license and rights in the invention.  The term “partially exclusive license” refers to a license in which the licensee does not have full rights to the patent.  Examples include situations in which the exclusive right granted is limited to making or using or selling the invention, or is limited to specified fields of use or use in specified geographic locations.  The term “non-exclusive license” refers to a license in which multiple licensees have the same right under the patent.  Sometimes, the term “non-exclusive license” is used in place of partial exclusive license.
3) Regarding paragraph 260 (Chapter III, p.75), could the US provide information on other legislation, in addition to the Atomic Energy Act and the Clean Air Act, enabling US authorities to grant compulsory licenses? If so, could the US provide information on compulsory licenses eventually granted under other legislation, besides the Atomic Energy Act and the Clean Air Act?
ANSWER:  U.S. legislation provides very limited statutory authority for the grant of compulsory licenses, including the statutes mentioned in the question (the Atomic Energy Act and the Clean Air Act.) and old statutes relating to the creation of the Tennessee Valley Authority and other project-specific legislation.  We are not aware of any compulsory licenses granted under these project-specific authorities.  In addition to express statutory authority, a compulsory license may be used in appropriate circumstances to remedy anticompetitive practices.  In the case of public non-commercial use of a patented invention, Section 1498 of Title 28, United States Code, provides a means to obtain reasonable and entire compensation from the United States Government for public, non-commercial use by the Government or a party authorized by it.  Where a patentee believes the United States is using the patented invention without permission of the patentee, the United States has waived its sovereign immunity to suits against the United States for infringement of patents.    In addition, there are administrative procedures whereby a patentee, prior to filing suit under Section 1498, may seek to negotiate an appropriate license with a government agency that it feels is using, or may wish to use, its patented invention.  

4) Regarding paragraph 262 (Chapter III, p.75), could the US provide detailed information on rule change proposals issued recently, aiming patent quality improvement?

ANSWER:  The changes to the rules of practice related to information disclosure statement (IDS) requirements and other related matters are to improve the quality and efficiency of the examination process.  These changes are designed to provide examiners with more focused, relevant information at an earlier stage of prosecution.  The changes include:  (1) requiring an explanation of what caused the applicant to include a particular document in the IDS when a large IDS is submitted; (2) eliminating the ability to delay submission of information by just paying a fee; and (3) reminding practitioners that they have a duty to review the information submitted in an IDS and to filter out irrelevant information so as not to cause delay or waste USPTO resources.  Requiring an explanation of what caused the documents to be cited in certain IDSs will enable examiners to identify the most relevant prior art in an efficient and expeditious manner, when an IDS containing a large number of documents, a large document, or a document in a foreign language is submitted.  In other related matters, the changes will extend the period during which third parties may submit relevant patents and publications in published applications from two months to six months after publication, or mailing of a notice of allowance, whichever occurs first.  The changes also will enable applicants to consent in writing to the filing of a protest based on any unsolicited documents received from a third party, and enable applicants to limit the length of time for which the consent is in effect, the specific party who can file the protest, and the documents which can form the basis of the protest.  The changes also permit certain technical amendments after allowance to reduce the need for the filing of a request for continued examination (RCE) to effect these technical changes to an application.
BRAZIL ADDITIONAL

CHAPTER III - TRADE POLICIES AND PRACTICES BY MEASURE

(2) MEASURES DIRECTLY AFFECTING IMPORTS

Page 35, paragraph 62

The document states that "Beer (imported and domestic) is subject to federal excise tax at a rate of US$18 per barrel of 31 gallons. A reduced rate of US$7 is applied on the first  60,000 barrels of beer produced in a year by a domestic brewer with an annual production of two million barrels of beer or less. Imported beer is not eligible for the reduced rate."  Could the US justify the difference in the treatment of imported products in the light of WTO National Treatment principle?

ANSWER:  Total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production.  However due to these higher production costs any excise tax advantages offered to these producers have no trade distorting effect.
(vi) Anti-dumping and countervailing measures 

Page 36, paragraph 68

Paragraph 68 of Chapter 3 states that ITA’s AD/CVD Petition Counseling and Analysis Unit, established in 2004, assists U.S. companies with respect to recourse to U.S. unfair trade laws. Does the Unit provide assistance, inter alia, to help understand legislation, regulations and information on how to file petitions? Could the US inform the number of new investigations or sunset reviews where petitioners counted on the assistance of the Petition Counseling?
ANSWER:  The PCAU does provide assistance, inter alia, to help companies understand the antidumping laws and regulations and provides information on how to file petitions.  All contacts with U.S. companies are confidential; therefore, we are unable to disclose the number of new investigations or sunset reviews where petitioners counted on the assistance of the PCAU.
During the period covered by this review, how many times the USDOC has self initiated an investigation and sunset reviews ?

ANSWER: During the period covered by this review, the USDOC has not self initiated any investigations.  All sunset reviews are automatically initiated.  The outcome of the sunset review is determined by the participation of interested parties and the facts of the case.

(ix) Technical regulations, conformity assessment and standards  

Page 47, paragraph 122
The document states that "Executive Order 12889 requires a comment period of at least 75 days for "any proposed Federal technical regulation or any Federal sanitary or  phytosanitary measure of general application".  The comment period may be between 30 and 75 days for proposed technical regulations and conformity assessment procedures applied to perishable goods or to address "urgent problems".  Are there any criteria previously established to guide the identification of "urgent problems"?

ANSWER:  The phrase "urgent problem" is not defined in U.S. law.  Rather, the applicable U.S. government agency evaluates whether an "urgent problem" exists on a case-by-case basis in light of all the relevant facts. 
(x) Sanitary and phytosanitary measures 
13.
Regarding paragraphs 138-162 (Chapter III), on sanitary and phytosanitary measures, Brazil is concerned with U.S. regulations that stipulate that domestic economic impact analyses must be conducted for the first-time importation of certain products. Have there been any measures taken to eliminate these regulations, given that they do not seem to comply with article 2 (2) of the WTO Agreement on Sanitary and Phytosanitary Measures? This concern has been raised before, during the last Trade Policy Review of the United States, in March 2006, and, more recently, during the last meeting of the SPS Committee, in Geneva, in April 2008.
ANSWER:  The United States regulatory process is governed by the Administrative Procedures Act of 1946, originally enacted in 1946.  This legislation has been amended by Congress, and it has been supplemented by the Executive Branch through a series of Executive Orders.  In the area of sanitary and phytosanitary measures, U.S. regulatory decisions are made on the basis of a risk assessment.  Regulations that establish our SPS import requirements do not include any provisions stipulating that an economic analysis must be conducted for first time imports.  The economic analysis required under the Executive Order does not dictate the regulatory action.  It does, however, provide stakeholders with important information about the likely impacts of the regulatory changes that a particular agency proposes to make.  

The need to conduct an economic analysis is a general requirement that may apply when a regulation by any US government agency is proposed.  It does not conflict with any provision of the WTO SPS Agreement.  
CHAPTER IV - TRADE POLICIES BY SECTOR

(2) AGRICULTURE
(ii) Border measures

Based on the fact that, according to paragraph 18 (Chapter IV) “close to 91% of out-of-quota tariffs are non-ad-valorem”, are there any plans to convert out-of-quota tariffs into ad-valorem equivalent tariffs?

ANSWER:
The United States has proposed in the DDA negotiations that all agricultural tariffs be converted to simple ad valorem or simple specific tariffs.   We will implement whatever modality is finally agreed to by all the Parties.
Regarding paragraph 19 (Chapter IV), what are the criteria used for allocation of tariff quotas to specific countries?

ANSWER:   These allocations are based on commitments made in previous GATT and WTO negotiation.

(iv) Export subsidies, credit, insurance, and guarantees

Regarding export subsidies, according to paragraph 40 (Chapter IV), the United States have kept up their commitments under the WTO Agreement on Agriculture in relation to the 13 product groups agreed upon. However, paragraph 41 mentions the Export Enhancement Program (EEP) and the Dairy Export Incentive Program (DEIP), that provide cash bonus payments to exporters of certain commodities, including dairy products, wheat, barley and frozen poultry, contingent on exports. The 2002 Farm Bill authorized these programs until March 2008. Will they continue after the approval of the new Farm Bill? Are they in compliance with article 9(1)(a) of the WTO Agreement on Agriculture? Are there any plans for their elimination?

ANSWER: 
Export Enhancement Program (EEP) - Because of global supply and demand conditions in recent years, no bonuses have been awarded under EEP since 2001.   The 2008 Farm Bill repealed statutory authorization for this program.
Dairy Export Incentive Program (DEIP) – Based on current international prices levels, no bonus awards have been made under DEIP since January 2004.  The 2008 Farm Bill extended statutory authorization for this program until 2012. 
Both programs have been operated and reported consistently with U.S. reduction commitments under the WTO Agreement on Agriculture.  
(v) Food labeling

Regarding food labelling, mentioned in paragraphs 46-49 (Chapter IV), what is the purpose of the introduction of the country-of-origin labeling requirements included in the 2002 Farm Bill, in light of the fact that, according to the Department of Agriculture, “The benefits derived from country-of-origin labelling were found to be negligible” and that there is “little or no evidence that consumers are willing to pay a price premium for country-of-origin labelling or that they would increase their purchases of food bearing the U.S. origin label” (paragraph 49). Are these requirements present in the new Farm Bill? Is this not a non-tariff barrier to the importation of the products mentioned in paragraphs 46-48?
ANSWER: 
The U.S. Department of Agriculture (USDA) is required to implement the country of origin labeling program as directed by the 2002 and 2008 Farm Bills.  While the expected benefits from implementation of this rule are difficult to quantify, USDA has received numerous comments from consumers expressing an interest in knowing where their food comes from.  This rule will provide benefits to those consumers who desire country of origin information.

USDA will implement the COOL provisions of the 2002 and 2008 Farm Bills in accordance with the law and in a manner that provides credible country of origin information to consumers with the least possible cost and burden to the production and marketing infrastructure in accordance with the September 30, 2008, implementation date.  

APPENDIX TABLES

III. TRADE POLICIES AND PRACTICES BY MEASURE

AIII.1 - General overview of U.S. preferential rules of origin Page 156
In relation to Cumulation provisions, why do the U.S. Israel and U.S Jordan free trade agreements limit Cumulation to a maximum of 15% of value?

ANSWER:  The 15% figure reflects the negotiations by the parties to each agreement.

In relation to full cumulation under U.S. - Dominican Republic - Central America, does the cumulation with Canada and Mexico for woven apparel are subject to the same rules of origin under the textile chain?

ANSWER:  Yes.  The cumulation rule in CAFTA-DR treats materials produced in Canada or Mexico, under certain circumstances, as if they were produced in a party to CAFTA-DR when determining whether a woven apparel good is originating under CAFTA-DR.  All other rules of origin continue to apply without change.

Cumulation provisions on GSP rules of origin, as mentioned on Table AIII.1 of the Appendix of the document WT/TPR/S/200 (Page 157), set the conditions under which inputs imported from certain sources may be counted as domestical1y supplied in the GSP preference-receiving exporting country. Said provisions apply only between countries recognized by the US for this purpose as members of the same association.  What are the conditions established by US to recognize a group of countries as an association and to confer on them this preferencial treatment?
ANSWER:  Under the statute governing the GSP Program (19 U.S.C. 2647(2)), in the case of an association of countries which is a free trade area or customs union, or which is contributing to comprehensive regional economic integration among its members through appropriate means, including, but not limited to, the reduction of duties, the President may by Executive Order or Presidential proclamation provide that all members of such association other than members which are barred from designation shall be treated as one country for purposes of this subchapter.  Such treatment must be requested.

CANADA

Report by the Government (WT/TPR/G/200) 

V. Trade-Related Capacity Building Initiatives
page 22, paragraph 101

The U.S. Government report notes that U.S. free trade agreements with developing countries establish trade capacity building committees that are charged with developing programs to assist with the implementation of the obligations of the agreements and with the transition to liberalized trade resulting from the agreements. These committees have already begun to meet under the CAFTA-DR, and will begin meeting under the Peru, Colombia and Panama FTAs as soon as they have entered into force.  Could the U.S. provide more information on the composition of these committees and how they operate? Could the U.S. provide specific examples of programs developed by these committees to assist with implementation of obligations?

ANSWER:  US free trade agreements with Panama, Peru, Colombia, Central America and the Dominican Republic each establish a trade capacity building (TCB) committee as part of the agreement.  Representatives of the governments that are party to the trade agreement are members of the Committees.  The overall objective of the Committees is to regularly discuss and coordinate trade-related assistance needs of our partner countries.  The focus covers assistance ranging from implementing customs obligations to programs helping small business or farmers benefit more broadly to the new trade opportunities.  Programs can be either bilateral or regional.  US government TCB activities are provided by over 10 US agencies, including USAID, the MCC, State, the US Trade and Development Agency, the Oversees Private Investment Corporation, USDA, FDA, Commerce, and Treasury.  These programs are part of the U.S. contribution to Aid for Trade.  

Representatives of the World Bank, the Inter-American Development Bank (IDB), the UN Economic Commission for Latin America and the Caribbean (ECLAC) and the Organization of American States (OAS) have participated in and contributed to the TCB discussions at all meetings so to improve coordination among donors.  We also seek to have representatives from the NGO and private sector communities participate also. 

  

Under CAFTA-DR, US government TCB assistance to the CAFTA-DR region has increased significantly.  TCB assistance to the CAFTA-DR countries for the period grew from $185 million in 2002-2004 to $962 million in the period 2005-2007.  This assistance takes a variety of forms, including programs in customs reform, trade facilitation, SPS training, agricultural diversification and private sector development, which respond to the needs identified by the CAFTA-DR countries. 

Report by the Secretariat (WT/TPR/S/200)

III. Trade Policies and Practices by Measure
(1) Overview
page 23, paragraph 3: 

Please elaborate on the linkages between anticipated new cargo security measures in the United States and their expected impacts on the maritime industry, and international trade.

ANSWER:  We believe that while systems and practices will need to be changed to address security concerns, measures such as the proposed “10+2” program help to “push out” land borders.  This allows determinations on safety, as well as commercial, concerns to be addressed at an earlier period of time, bringing more certainty and seamlessness to international trade.

III. Trade Policy and Practices by Measure
(2) Measures Directly Affecting Imports
(i) Customs procedures
page 25, paragraphs 13-17  
We note that the Food, Conservation, and Energy Act of 2008 (or 2008 Farm Bill) establishes in Title III a softwood lumber importer declaration program. The proposed legislation would require importers of softwood lumber products to the United States to: (1) provide certain information; and (2) make certain declarations concerning the payment of SWL export charges. Canada believes that this proposal will duplicate the data reconciliation process established by the existing bilateral Canada-U.S. Softwood Lumber Agreement 2006 and may introduce new and unnecessary complexities into the Softwood Lumber Agreements' administration. Canadian authorities will be examining the consistency of this proposal with the United States international trade obligations, in the event that the proposed Import Declaration Programme enters into force. 

Can the U.S. please explain the rational and justification for this softwood lumber importer declaration proposal and indicate how, if it is incorporated into U.S. legislation, it will be compliant with U.S. international trade obligations, including the WTO Import Licensing Agreement?

ANSWER:  The softwood lumber provisions were passed by the Congress as part of Title III of the Farm Bill conference report.  However, due to a clerical error, Title III was not included in the physical copy of the enrolled bill sent to the President for signature.  The President subsequently vetoed the enrolled bill as he received it, and the Congress voted to override that veto.  However, the Title III provisions were not enacted into law with the rest of the Farm Bill since they were not part of the enrolled bill.  Congress may act to pass the missing provisions later in the current legislative session.

III. Trade Policy and Practice by Measure
(2) Measures Directly Affecting Imports
(v) Other charges affecting imports
page 34, paragraph 58

On page 621 of the 2008 Farm Bill, there is a reference to "customs user fees" under the section "Revenue Provisions for Agriculture Programs".  Can the U.S. explain if and to what extent these fees will be used to cover the cost of the provision of importation services by U.S. officials, for example the cost of the inspection, release and clearance processes?  Will any of these fees be new?

ANSWER:  Section 15201 of the 2008 Farm Bill extends the sunset date of certain existing customs fees (currently provided for in 19 U.S.C. § 58c(a)) from 2014 to 2017.  It does not change the nature or amount of these existing fees.  The fee is limited in amount to the approximate costs of services rendered and is completely consistent with U.S. WTO obligations.

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Anti-Dumping and Countervailing Measures
page 36, paragraphs 68

The report indicates that the AD/CVD Petition Counseling and Analysis Unit of the International Trade Administration of the U.S. Department of Commerce assists U.S. companies with respect to recourse to U.S. trade laws.  Does the Department of Commerce collect statistics on the use of this service by U.S. companies? If so, what is the incidence of use of this service over the past several years?

ANSWER:  In the last four fiscal years (2004-2007) the AD/CVD Petition Counseling and Analysis Unit (PCAU) assisted 275 companies.  The PCAU assisted 83 companies in FY 2004, 76 in 2005, 40 in 2006, 77 in 2007.  

What is the relationship, if any, between this unit and the Trade Remedy Assistance Office administrated by the U.S. International Trade Commission? 

ANSWER:  There is no relationship between the PCAU and the Trade Remedy Assistance Office.
It is understood that the Department of Commerce has established a formal unit to deal with trade remedy issues as they affect U.S. exports to other countries. If so, what are the responsibilities of such a unit? 

ANSWER:  Import Administration within the Department of Commerce monitors whether trade remedy measures involving U.S. exports are conducted fairly and in a manner consistent with the WTO Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994, the Agreement on Subsidies and Countervailing Measures and the Agreement on Safeguards. This team gathers information from a wide variety of sources, which provides it a basis for evaluating other administering authorities' proceedings.  The Import Administration team also serves as a resource to U.S. companies seeking to better understand foreign trade remedy practices and procedures.
In this context, it is noted that a far greater number of U.S. trade remedy determinations are challenged in WTO dispute settlement proceedings compared to the number of foreign trade remedy determinations challenged by the United States.  Can the U.S. Government please comment on this situation?

ANSWER:  While we are not aware of any detailed analysis of this issue, it is not surprising that exporters to the United States – the largest and one of the most open economies in the world – are more likely to question any trade remedy, even those imposed in a WTO-consistent manner.  Conversely, U.S. exporters, which have a large domestic market, and numerous much smaller, and less significant export markets, may not be equally compelled to challenge trade remedies to which they are subject.  Transparency is also a factor.  The U.S. trade remedy administration is one of the most, if not the most transparent in the world.  In contrast, the experience of our exporters is that the lack of transparency in other countries makes it difficult to even assess whether the WTO rules are being infringed.  Other factors may play a role as well, such as concerns regarding the handling of business confidential information.             

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Anti-Dumping and Countervailing Measures
page 36, paragraph 69

The report states that the Department of Commerce seldom uses its authority to self-initiate anti-dumping and countervailing duty investigations.  During the period of review, did the Department of Commerce self-initiate anti-dumping and countervailing duty investigations? If so, please indicate how often and describe the circumstances.

ANSWER:   During the period of review, the Department of Commerce has not self-initiated any AD or CVD investigations.
III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Anti-Dumping and Countervailing Measures
page 36, paragraph 70

The report states that the Department of Commerce may enter into agreements to suspend anti-dumping and countervailing duty investigations.  During the period of review, how often did the Department of Commerce enter into agreements to suspend anti-dumping and countervailing duty investigations? In such cases, please describe the circumstances, particularly with respect to any suspension agreements in cases involving “non-market economies”.

ANSWER:  In 2007, the Department entered into two market economy antidumping suspension agreements, one with exporters of lemon juice from Argentina and one with exporters of lemon juice from Mexico.  The Department entered into no new agreements involving non-market economies and no agreements involving CVD investigations.  In addition to the two lemon juice agreements, there are six other suspension agreements that were in effect prior to 2007 and remain in effect:  four with Russia; one with Mexico; and one with Ukraine.
III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Anti-Dumping and Countervailing Measures
pages 36-37, paragraphs 71-74

Paragraphs 71-74 describe developments with respect to administrative and sunset reviews. There is no mention of provisions related to “changed circumstances” reviews by either the Department of Commerce or the U.S. International Trade Commission (ITC).  Were such provisions used during the period of review and if yes, under what specific circumstances?

ANSWER:  In addition to an annual administrative review, interested parties may request a changed circumstances review of an antidumping or countervailing duty order or suspension agreement.  Section 751(b) states that Department of Commerce shall conduct a changed circumstances review whenever it receives information demonstrating changes sufficient to warrant a review.  Under section 751(b)(4) of the Act, in the absence of good cause, Department of Commerce may not review a final determination or suspension agreement in an investigation less than 24 months after the date of publication of the determination or the suspension. 
While an administrative review is used to calculate assessment rates and new cash deposit rates based on a period of sales subsequent to the investigation, a changed circumstances review in the U.S. administration of trade remedies addresses questions about the applicability of the order (for example, “no interest revocations,” where partial or total revocation of the order is warranted because domestic parties are no longer interested in covering certain products).  Changed circumstances reviews may also address the applicability of cash deposit and assessment rates after there have been changes in the structure of a respondent, such as a merger or spinoff (“successor-in-interest,” or “successorship,” determinations).  While section 351.222(g) of the Department of Commerce’s regulations specifically mentions revocation as an issue to be resolved under a changed circumstances review, the purpose of changed circumstances is not limited to revocation issues and is left open-ended by the language of the applicable statute. The Department of Commerce completed six changed circumstances reviews during the period of review.  Of these six determinations, four involved company restructurings. 

The Department of Commerce determines on a case-by-case basis whether changed circumstances sufficient to warrant a review exist.  The Department of Commerce will only initiate a changed circumstances review if the factors underlying its initial determination have changed sufficiently to warrant such a review.  The Department of Commerce may revoke an order (or terminate a suspension agreement) in whole or in part through a changed circumstances review.

The Department of Commerce's regulations dealing with changed circumstances reviews can be found in 19 CFR 351.221(c)(3) and 351.222(g).
III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Anti-Dumping and Countervailing Measures
page 37, paragraphs 74-76

Paragraphs 74-76 describe recent developments with respect to the posting of bonds and other securities considered necessary to protect revenue generated from the application of anti-dumping and countervailing duties.  In this context, the U.S. Government Accountability Office (GAO) recently released a report entitled, “Antidumping and Countervailing Duties”.  The GAO made a number of specific recommendations for options that could be considered in the context of the collection of such duties.  Please explain the process, if any, to be undertaken by the Department of Commerce in considering these options. Is the Department of Commerce considering a proposed rulemaking procedure, a request for public comments, or a formal reply to the GAO report?

ANSWER:  In its report on antidumping and countervailing duties, the GAO recommended that (1) the Secretary of Homeland Security, in consultation with other relevant agencies, should determine whether U.S. Customs and Border Protection can adjust its bonding requirements to further protect revenue without violating U.S. law or international obligations and without imposing unreasonable costs on importers and (2) the Secretary of Commerce should work with the Secretary of Homeland Security to identify opportunities to improve the clarity of liquidation instructions.  The Department of Commerce is still developing its action plan in light of the GAO recommendations.  At this point, it would be premature to speculate on the specific measures that Commerce may take.
III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Anti-Dumping and Countervailing Measures
pages 35-43, paragraphs 65-96

There have been a number of recent developments in the application and administration of U.S. trade remedy law that were not mentioned in the report. These include but are not limited to: reconsideration of the Department of Commerce analysis in the context of countervailing duty investigations of indirect subsidies, benchmarks, multi-year benefit streams, privatization of government owned facilities, and the attribution of subsidies among affiliated firms. There is also the matter of the application of countervailing duty law to some “Non-Market Economy” countries.  Please comment on these issues and changes and their effects on the administration of trade remedy law.

ANSWER:  We are not certain as to the “recent developments” to which Canada is referring.  With regard to the application of the CVD law to China, in the CVD investigation involving glossy paper exports from China in 2006, Commerce determined that it was appropriate to revisit the question of the applicability of the CVD law to non-market economy countries, in particular, China and its economy today.  In that investigation, Commerce found that there is nothing in the U.S. CVD law that prevents applying that law to a non-market economy.  Commerce also concluded that in the case of China, its economy today is vastly different from the economies addressed when Commerce’s policy regarding non-market economies was articulated in the mid-1980s.  In that regard, Commerce also found that the nature of the Chinese economy today allows Commerce to identify and measure countervailable subsidies.  Our CVD investigations against all countries, including China, are administrative proceedings conducted in accordance with U.S. law and the Department’s regulations.  These cases are, and will continue to be, conducted consistent with the United States’ international obligations.
III. Trade policy and practice by measure
(2) Measures Directly Affecting Imports
(viii) Quantitative Restrictions and Import Licensing
page 44, paragraph 106

The United States administers an import permit program which restricts the importation of controlled substances and listed chemicals to the quantity which the United States consider necessary to meet the medical, scientific or other legitimate needs of the country, and to monitor the handlers of such substances. The United States also notes that this system is necessary to meet its obligations related to the 1961 UN Single Convention Treaty on Narcotic Drugs, the 1971 UN Convention on Psychotropic Substances and the 1988 UN Convention Against the Illicit Traffic in Narcotic Drugs and Psychotropic Substances. 

But for opium, poppy straw, concentrate of poppy straw or coca leaf, no Schedule I or II substance, or narcotic substance in Schedule III, IV or V may be imported unless the Attorney General finds (a) an emergency exists in which domestic supplies are inadequate; (b) competition among domestic manufacturers is inadequate and will not be rendered adequate by the registration of additional manufacturers; or (c) in any case in which the Attorney General finds that such controlled substance is in limited quantities exclusively for scientific, analytical or research uses. The U.S. notes that the System is designed to restrict the quantity of imports of controlled substances and listed chemicals and to maintain a monitoring system. 

Can the U.S. explain why it is necessary that the needs of the United States in controlled substances must first be met by domestic manufacturers prior to allowing imported products to meet demand? 

ANSWER:  The importation of controlled substances into the United States is governed by the Controlled Substances Import and Export Act, 21 U.S.C. 952.  This provision was part of the original Controlled Substances Import and Export Act (hereinafter CSIEA) enacted by the United States Congress in 1970 and it remains essentially unchanged since its original enactment.  The CSIEA (along with the companion act governing domestic activities known as the Controlled Substances Act) were enacted by the United States Congress to address a number of issues.  The legislation seeks to provide an effective means of preventing and controlling drug abuse and to support principles of international drug control that have existed since the early part of the 20th century and which have proven to be effective in combating international diversion of controlled substances into illicit channels.   It also implements U.S. obligations under international drug control treaties to which the United States is a party, including, but not limited to, the Single Convention on Narcotic Drugs, 1961 (Single Convention).  

Subsection 952(a) of the CSIEA covers the importation into the United States of controlled substances in schedules I and II and narcotic drugs in schedules III, IV, and V.  Subsection 952(b) applies to imports into the United States of non-narcotic controlled substances in schedules III, IV, and V.  These provisions curtail diversion of dangerous drugs into illicit channels domestically and worldwide while providing legitimate domestic access.  They do so by, for example, requiring licenses for importation of both raw materials and finished goods, as described in G/LIC/N/3/USA/5, as well as discouraging domestic production of narcotic raw materials (e.g., opium, poppy straw, concentrate of poppy straw, and coca leaves); enforcing quotas for consumption of manufactured narcotic substances that reflect the estimated size of the legitimate domestic market for such products; requiring importers of non-narcotic controlled substances to demonstrate a medical, scientific, or other legitimate use for the product; and generally minimizing opportunities for illegal diversion of controlled substances when offered for legitimate sale.  We view such requirements as critical to prevent and control drug abuse and to support principles of international drug control.

Has the U.S. ever allowed or considered allowing those who are responsible for supplying the U.S. market to choose whether foreign or domestic manufacturers may contribute to fulfilling the quotas for the U.S. market? If not, why not? 

ANSWER:  The United States maintains non-automatic licensing requirements for certain imported products, including controlled substances.  We consider that there is a significant risk of illegal diversion of controlled substances, with the possibility of extremely serious consequences, including with respect to health and safety in the United States.  The requirements mandated by the CSIEA and the Controlled Substances Act, as well as the import licensing described in G/LIC/USA/3/N/5, are applied to guard against these eventualities.  There are no plans to alter them at this time. 

In implementing its system to restrict the importation of controlled substances to comply with its UN obligations, has the US explored other options that would be least restrictive to trade? If not, why not?

ANSWER:  At this time, we believe the current system is the least trade-restrictive option, consistent with the objectives of CSIESA and U.S. obligations under international drug control treaties to which the United States is a party.  

III. Trade Policy and Practice by Measure
(2) Measures Directly Affecting Imports
(viii) Quantitative Restrictions and Import Licensing
page 45, paragraph 109:  

In 2008, Canada's Department of Fisheries and Oceans, on the advice of its scientific advisors, set the harp seal Total Allowable Catch (TAC) at 275,000, out of a herd of more than 5.5 million. This one-year TAC included allocations of 2,000 seals for personal use and 4,950 seals for Aboriginal initiatives. The 2008 hooded seal TAC was set at 8,200 animals, out of a herd of 600,000. In 2008, Canada also amended its Marine Mammal Regulations, to further ensure that the annual seal hunt continues to be carried out responsibly. Canada’s seal hunt is sustainable, a fact supported by a number of independent reports over the years, including the recent European Food Safety Authority report on the animal welfare aspects of global seal hunts. 

Since the hunt is considered sustainable, why does the U.S. impose measures preventing trade in seal products under the Marine Mammal Protection Act (MMPA), and withholding the possibility of obtaining a waiver due to the 1996 Pelly Amendment for reasons unrelated to the conservation of seals?

ANSWER:  As its name suggests, the MMPA was enacted in 1972 to protect marine mammals from harassment, capture, injury or other harm that could reduce marine mammal populations beyond the point at which they cease to be a significant functioning element in the ecosystem of which they are a part.  Any measures under this Act with respect to seal products are therefore aimed at the conservation of seal populations.   

Why does the MMPA allow domestic production by native inhabitants of Alaska and commercial sales in the U.S. of seal products which are otherwise banned by the MMPA, while denying the same opportunities to native inhabitants of Canada and other countries?  Is the U.S. considering an amendment to the MMPA in order to bring these measures into conformity with its obligations under the WTO?

ANSWER:   The MMPA provides for limited exceptions for takingof marine mammals by certain Alaska natives provided that the taking is (a) for subsistence purposes; (b) done for purposes of a limited trade in native handicrafts and clothing; and (c) is not accomplished in a wasteful manner.  The MMPA allows for importation of seal products from other countries (including Canada) if: (i) acquired in those countries as part of a cultural exchange with Alaska natives or (ii) imported for non-commercial purposes in conjunction with travel in the United States or as part of a cultural exchange with Alaska natives.  The United States is not considering amending these provisions of the MMPA.

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Technical regulations, conformity assessment and standards
page 48, paragraph 128

The Secretariat Report indicates that the United States does not track the extent to which its final regulations are based on international standards.  Does the federal rule-making process require regulators to assess the extent to which proposed rules fulfill international trade obligations, including those with respect to the adoption of international standards contained in the WTO Agreement on Technical Barriers to Trade? 

ANSWER:  As provided in Executive Order 12866 and the Administrative Procedures Act (5 U.S.C. 511-599), the federal rule-making process is conducted so as to enable regulatory agencies to meet applicable statutory requirements, including those relating to international obligations.  In particular, the Trade Agreements Act of 1979, as amended, provides that federal agencies must not create unnecessary obstacles to trade or discriminate between imported and domestic products, and need to take international standards into account when regulating.

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports;
(vi) Technical regulations, conformity assessment and standards
page 48, paragraph 129

The Secretariat Report notes that United States relies on a range of approaches to conformity assessment.  To what extent is risk assessment used to determine the approach chosen? 

ANSWER:   Executive Order 12866 contains the regulatory philosophy and principles of the United States Government.  The use of cost-benefit analysis, in determining both the need to regulate and the design of a proposed regulation, plays a central role in the U.S. regulatory system.  Executive Order 12866 also recognizes that Federal agencies are the repositories of significant substantive expertise and experience and that in setting regulatory priorities each Federal agency shall consider the degree and nature of the risks posed by various substances or activities within its jurisdiction.  Accordingly, each Federal agency decides the extent to which risk assessment is used in determining the appropriate approach to conformity assessment in the development of a particular regulation.

To what extent do federal regulators accept tests or certification provided by foreign-accredited conformity assessment bodies which can be traced to participation in an accreditation-based multilateral recognition agreement such as the International Labour Accreditation Cooperation (ILAC) or the International Accreditation Forum (IAF)?

ANSWER:   The U.S Government does not track the extent to which federal regulators accept test results or certification provided by foreign-accredited conformity assessment bodies.  However, we note, for example, that Federal Communication Commission (FCC) Rules allow for the acceptance of test results based on either a government-to-government MRA or accreditation body agreements.  However, to date the FCC has only recognized foreign test labs based on government-to-government Mutual Recognition Arrangements/Agreements (MRAs) and not on arrangements such as the ILAC or other accreditation-based multilateral recognition agreements.  

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Technical regulations, conformity assessment and standards
page 49, paragraph 130

The Secretariat Report notes that U.S. authorities have indicated that there are no centralized data on the extent to which U.S. regulators have recognized the equivalence of foreign technical regulations or the results of conformity assessment procedures performed abroad.  The United States has included enhanced provisions with respect to equivalency in a number of free trade agreements signed since 2000.  Could the United States explain how these provisions are being implemented?

ANSWER:  U.S. FTAs negotiated since 2000 contain to a varying degree provisions addressing equivalency of technical regulations and acceptance of the results of conformity assessment procedures.  In general, these provisions go beyond the WTO TBT Agreement by providing additional mechanisms or procedures for Parties to facilitate consideration of requests for acceptance of the results of a conformity assessment procedure, or to obtain further information on the technical regulation in the context of a request to consider it equivalent to the importing country’s relevant technical regulation.  The United States engages regularly with its FTA partners in discussions related to these and other TBT issues.

Can the United States cite specific examples where foreign regulations or conformity assessment results have been accepted as equivalent to, and demonstrate compliance with, federal regulations?

ANSWER:  The United States does not currently track or plan to track the extent to which individual regulatory authorities have rendered determinations regarding equivalence.  With respect to mandatory conformity assessment procedures, depending on the relevant Federal agency and product concerned, the U.S. Government may accept the results of conformity assessment procedures conducted by foreign conformity assessment bodies.  Acceptance may, for example, require that the conformity assessment body be accredited by the U.S. Government or by a foreign government or recognized body under the terms of a government-to-government MRA.

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(vi) Technical regulations, conformity assessment and standards
page 49, paragraph 133

The Secretariat Report notes that one of the criteria used by ANSI to accredit standards-development organisations is “to agree to consider applicable international standards”.

Could the U.S. explain how the compliance of standards-development organisations with this requirement is monitored and enforced to ensure consistency with provisions in the WTO Agreement on Technical Barriers to Trade with respect to the use of international standards by standardizing bodies?

ANSWER:  Article 4.1 of the TBT Agreement requires Members to take reasonable measures as may be available to them to ensure that non-governmental standardizing bodies within their territories accept and comply with the Code of Good Practice.  ANSI accepted the Code of Good Practice for the Preparation, Adoption and Application of Standards" provided in Annex 3 of the WTO/TBT Agreement in 1997.  ANSI has the authority to audit ANSI-accredited U.S.-domiciled standards developers on a regular basis and for cause to ensure compliance with the provisions contained in the ANSI Essential Requirements document, which reflects the Code.  USG officials participate in all of ANSI’s policy committees as well as the Board of Directors alongside industry, consumer groups, NGOs, standards developers, and academics.      

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(ix) Technical regulations, conformity assessment, and standards
page 50, paragraph 137

The Secretariat Report notes that in July 2007, the President established the Interagency Working Group on Import Safety to conduct a comprehensive review of import safety and to identify areas for improvement. The Working Group, which has no statutory or regulatory authority of its own, has recommended several TBT-related measures to enhance the safety of imports into the United States.  Has the U.S. Government followed up on these recommendations? If so, what was done and is there a report or information on actions taken that could be shared with other countries?

ANSWER:  A progress report on implementation of actions in the Action Plan for Import Safety is being readied and should be publicly available within a few weeks.

III. Trade Policies and Practices by Measure
(2) Measures Directly Affecting Imports
(x) Sanitary and phytosanitary measures
pages 50 & 51, paragraphs 140 & 146

In paragraph 140, page 50, United States indicates that it works closely with State authorities to ensure timely notification of appropriate sub-federal regulations.  Furthermore, in paragraph 146, page 51, the United States describes the authority of individual States to establish SPS measures, noting that such measures must be consistent with United States WTO obligations.   How does the United States ensure that state-level SPS measures are consistent with the WTO SPS Agreement and notified to WTO Members as appropriate?  If state-level SPS measures are inconsistent with WTO obligations, what actions does the United States take to ensure individual States comply with United States’ international obligations?

ANSWER:  U.S. federal SPS agencies work closely with the relevant state authorities on a regular basis through a variety of means to ensure that measures proposed and adopted are science based and in accord with our WTO rights and obligations.  If state level SPS measures are found to be inconsistent with WTO obligations, U.S. trade and regulatory agencies work with the individual state to communicate our concerns and revise the measure.
How does the U.S. ensure freedom of transit as required by GATT article V?

ANSWER: At least $100 billion worth of goods were re-exported from the United States in 2007, giving an indication of the scale of goods in transit in the United States.  The U.S. is not aware of any concerns with respect to implementation of its obligations under GATT Article V.
III. Trade Policy and Practices by Measure
(4) Other Measures Affecting Production and Trade
(v) Trade-related Intellectual property rights
page 76, paragraph 265
According to the Secretariat Report for the United States, “The United States offers protection for geographical indications (GIs) for all classes of goods and services through its trade mark system”.  Canada would be grateful for details on how the provisions found in Article 23 of the TRIPS Agreement, giving enhanced protection for wines and spirits GIs, are satisfied through the trade-mark system.

ANSWER:  Under U.S. trademark law, the Trademark Act of 1946, as Amended, Public Law 79-489, Chapter 540, Approved 5 July 1946; 60 STAT. 427:


Section 2(a), 15 U.S.C. §1052(a) - prohibits registration of a mark that consists of or comprises immoral, deceptive, or scandalous matter; or matter which may disparage or falsely suggest a connection with persons, living or dead, institutions, beliefs, or national symbols, or bring them into contempt, or disrepute; or a geographical indication which, when used on or in connection with wines or spirits, identifies a place other than the origin of the goods and is first used on or in connection with wines or spirits by the applicant on or after one year after the date on which the WTO Agreement (as defined in section 2(9) of the Uruguay Round Agreements Act [19 USC §3501(9)]) enters into force with respect to the United States.


Section 2(e)(2), 15 U.S.C. §1052(e)(2) - prohibits registration of marks which, when used on or in connection with the goods of an applicant, are "primarily geographically descriptive" of them.  Section 2(e)(2) specifically excludes "indications of regional origin", which are registrable under Section 4, 15 U.S.C. §1054 as collective and certification marks.  In addition, where an applicant can demonstrate that a geographic term has become associated with its goods (or services) and thus has acquired distinctiveness with respect to those goods or services, registration is permitted under Section 2(f), 15 U.S.C. §1052(f).


Section 2(e)(3), 15 U.S.C. §1052(e)(3) - prohibits registration of marks which, when used on or in connection with the goods of the applicant, are "primarily geographically deceptively misdescriptive of them".


Section 4, 15 U.S.C. §1054 - Collective and certification marks, including indications of regional origin, are registrable.


Section 13, 15 U.S.C. §§ 1063 & 1064 - Any person who believes that he is or would be damaged by the registration of a mark upon the principal register can file an opposition or cancellation in the Patent and Trademark Office, based, among other grounds, on any of the above-mentioned provisions in Section 2.


Section 43, 15 U.S.C. § 1125 - provides for civil actions to prevent false designations of origin and false descriptions that are likely to cause confusion, as well as trademark dilution.


Furthermore, an incidental and supplemental enforcement mechanism exists under the auspices of the Alcohol, Tobacco Tax and Trade Bureau, the Federal Alcohol Administration Act of August 29, 1935, 49 STAT. 977, 27 U.S.C. §§201 et seq.  Section 105(e), 27 U.S.C. §205(e) prohibits the sale of alcohol beverage products that are not labeled in conformity with regulations intended to prohibit consumer deception and to provide the consumer with adequate information about the identity of the product.

III. Trade Policy and Practices by Measure
(4) Other Measures Affecting Production and Trade
(v) Trade-related Intellectual property rights
page 76, paragraph 266

According to the Secretariat Report for the United States, “...copyright law provides several inducements or advantages to encourage copyrighting owners to make registration, such as....allowing the copyright owner to record the registration with U.S. Customs and Border Protection  (CBP) for protection against the importation of infringing copies”.  Canada would be grateful for details on the effectiveness of this measure and how often registrations are recorded with CBP.
ANSWER:  In Fiscal Year 2007 (October 1, 2006 through September 30, 2007), CBP received 339 copyright recordation requests.  The value of CBP’s recordation system is that it makes information on recorded copyrights and trademarks readily available to frontline officers in CBP’s more than 300 ports of entry, facilitating their ability to identify counterfeit and pirated goods.  Precise figures on the effectiveness of copyright recordation are unavailable because many of the pirated goods seized by CBP also bear infringing trademarks.  In such cases, the goods are often seized under trademark statutes and recorded as trademark seizures.

IV. Trade Policies by Sector
(1) Overview
page 80, paragraph 8:

How many waivers have been granted under the Jones Act on an annual basis since 1996, and according to which criteria?  

ANSWER:   Since 1996 there have been a total of 12 waivers granted under the Jones Act.  The authority to waive the Jones Act in the interest of national defense is based on Public Law 81-891, an act to waiver certain navigation and vessel inspection laws. The provisions of this law specify that if no qualified U.S. vessel is available, the Jones Act could be waived on a case-by-case basis for that specific voyage.

46 U.S.C. 501 (2006). Waiver of navigation and vessel-inspection laws.

(a) On the request of the Secretary of Defense, the head of an agency responsible for the administration of the navigation or vessel-inspection laws shall waive compliance with those laws to the extent the Secretary considers necessary in the interest of national defense.

(b) By head of agency. When the head of an agency responsible for the administration of the navigation or vessel-inspection laws considers it necessary in the interest of national defense, the individual may waive compliance with those laws to the extent, in the manner, and on the terms the individual prescribes.

(c) Termination of authority. The authority granted by this section shall terminate at such time as the Congress by concurrent resolution or the President may designate.
IV. Trade Policies by Sector
(3) Mining and Energy
(ii) Legal and Policy Framework
page 91, paragraph 60
Congress imposed a mining claim patent moratorium in 1994; the U.S. authorities indicate that, except for 400 patents that were grandfathered, no new patent applications are being accepted until Congress decides what to do with the moratorium.  When is a decision expected to be taken by Congress with respect to the moratorium?

ANSWER:  Since October 1, 1994, the Bureau of Land Management of the U.S. Department of Interior has been prohibited by annual Acts of Congress from accepting any new mineral patent applications. The current relevant Act expires on September 30, 2008, and we are not aware if or when Congress would act to renew this moratorium.

IV. Trade Policies by Sectors
(2) Agriculture
(iii) Domestic Programmes
(b) Insurance programmes and emergency assistance
pages 83-87, paragraphs 25-39

The 2008 Farm Bill has been recently passed by Congress to replace the Farm Security and Rural Investment Act of 2002.  Canada is concerned with many aspects of the new bill.  Would the U.S. confirm that the 2008 Farm Bill increases the loan rates for most commodities covered under the Loan Deficiency Program.

ANSWER:  Most loan rates do not increase.  For marketing loans, eight out of 20 commodities have an increase in their loan rate (wheat, barley, oats, minor oilseeds, graded wool, honey, cane sugar, beet sugar), two have a decrease (dry peas, lentils), and one is new in 2009 (large chickpeas).
Would the U.S. confirm that the 2008 Farm Bill increases the target prices for most commodities covered under the Counter-cyclical Payments Program (CCP).

ANSWER:  Yes, the target prices wheat, sorghum, barley, oats, soybeans and minor oilseeds increase beginning in 2010.  The target price for upland cotton will decrease.  The remainder of the target prices remain the same.

Would the U.S. confirm that the 2008 Farm Bill establishes CCP payments for several new commodities.

ANSWER:  Yes, dry peas, lentils, small chickpeas, large chickpeas. 

Would the U.S. confirm that the 2008 Farm Bill maintains the planting flexibility restriction under the Direct Payments program for fruits, vegetables and wild rice.

ANSWER:  Yes.  A pilot program for growing processing vegetables on a limited amount of direct payment acres in 7 States is authorized 

Would the U.S. confirm that the 2008 Farm Bill maintains mandatory Country-of-Origin Labelling (COOL), albeit slightly modified from the 2002 legislation.

ANSWER:  Yes. The legislation modifies the 2002 Farm Act legislation, including for ground meats, providing greater flexibility for processors.  There is also additional flexibility for labeling muscle cuts of covered meat commodities from multiple countries of origin that include the United States.
Would the U.S. confirm that the 2008 Farm Bill increases the loan rates for refined beet sugar and raw cane sugar.

ANSWER:  Yes.
Would the U.S. confirm that the 2008 Farm Bill requires that sugar produced from in-process beet sugar (whether produced domestically or imported) to count against processors’ marketing allotments, but does not require that sugar produced from imported cane syrup to count against processors’ marketing allotments.

ANSWER:  We are still reviewing the legislation and cannot answer at this time.
Would the U.S. confirm that the 2008 Farm Bill prohibits refined sugar from being imported to the U.S. when processors are unable to market their allotment, but continues to allow imports of raw cane sugar when deficits are being reassigned to imports.

ANSWER:  We are still reviewing the legislation and cannot answer at this time.

Would the U.S. confirm that the 2008 Farm Bill limits the Secretary’s ability to increase the tariff-rate-quota for refined sugar in the event of an emergency shortage of sugar in the United States to only between October 1st and March 31st of each fiscal year, instead of anytime during the fiscal year.

ANSWER:  We are still reviewing the legislation and cannot answer at this time.

Would the U.S. confirm that the 2008 Farm Bill continues to tie the majority of food aid to domestic purchases.

ANSWER:  Yes.
Would the U.S. confirm that the 2008 Farm Bill introduces a new domestic cotton-user payment of $0.04/pound. 

ANSWER:  Yes, but the rate decreases to $0.03 per pound beginning in 2012.

 SEQ CHAPTER \h \r 1The 2008 Farm Bill also created a new Average Crop Revenue Election (ACRE) program which is to begin in crop year 2009 and a new permanent disaster program.  

How will these new programs operate?  How will this new program co-exist with the revenue insurance component of crop insurance? 

ANSWER:  The operation of these programs will depend on implementing regulations, which have not yet been issued.
The 2008 Farm Bill provides the authority to generate a substantial amount of support to the agriculture sector under the various farm programs, including the two new programs listed above. 
How does the U.S. Administration anticipate meeting current commitment levels on domestic support and any future commitments negotiated under a Doha Agreement?

ANSWER:  Section 1601(d) of the 2008 Farm Bill provides the Secretary of Agriculture with sufficient flexibility to ensure that the United States complies with existing domestic support commitment levels.  Any new commitments made by the United States in the Doha round would be the subject of further implementing legislation. 

Would the U.S. provide assurance that these measures, for example mandatory COOL, will be implemented in a manner that is consistent with its international obligations?

ANSWER:  Yes. The U.S. Department of Agriculture (USDA) will implement the COOL provisions of the 2002 and 2008 Farm Bills in accordance with the law and in a manner that provides credible country of origin information to consumers with the least possible cost and burden to the production and marketing infrastructure in accordance with the September 30, 2008, implementation date. 
IV. Trade Policies by Sector

(3) Mining and Energy

(ii) Legal and Policy Framework

page 91, paragraph 61
Companies seeking to lease federal lands for oil and gas exploration must pay a "bonus bid" determined through a competitive auction.  Please explain the "bonus bid" and provide more details into how the auction process unfolds. In addition, is any interested company allowed to participate in the process or are there any restrictions (e.g. domestic companies only)?

ANSWER:  Lease sales are conducted through a competitive, sealed bonus bidding process, and leases are awarded to the highest bidder. Successful bidders make an up-front cash payment, called a bonus bid, to secure a lease.   A minimum bonus bid is determined for each tract offered.  In addition to the cash bonus bid, a royalty rate of 12.5% or 16.66% is imposed on the value of production depending on location factors; or the royalty is received “in-kind.” A royalty-in-kind payment is in the form of barrels of oil or cubic feet of natural gas. Bonuses are up-front lump sum payments typically made by oil and gas companies to the government for the right to explore, develop, and produce oil and natural gas resources.  Although these revenues are sometimes significant, revenue generation is not their primary purpose.  Rather, the purpose of bonus payments is the allocation of mineral rights; more significant payments occur in the form of royalties after production commences. The amount of a bonus payment is essentially determined entirely by the market.   When there is a competitive bidding process, bonuses represent a very efficient way to fairly allocate mineral rights.  The process is conducted in a transparent manner and is open to all firms in the United States, without regard to nationality of ownership.  

IV. Trade Policies by Sector
(4) Manufacturing
page 96, paragraphs 79-80

Under the new Farm Bill, Economic Adjustment Assistance of 4 cents per pound during the period beginning August 1, 2008 and ending on July 31, 2012 and 3 cents per pound thereafter, provided under subsection 1207(c), shall be made to domestic users of upland cotton that certify that assistance is used only to acquire, construct, install, modernize, develop, convert or expand land, plant, buildings, equipment, facilities, or machinery.  Can the United States explain what the timeline is for users of upland cotton to use the assistance for the allowable purposes? 

ANSWER:  The operation of this program will depend on implementing regulations, which have not yet been issued.
Can the United States indicate what steps it will be taking to monitor and verify that the assistance is used only to acquire, construct, install, modernize, develop, convert or expand land, plant, buildings, equipment, facilities, or machinery? 

ANSWER:  The operation of this program will depend on implementing regulations, which have not yet been issued.  

Can the United States clarify whether these land, plant, buildings, equipment, facilities, or machinery have to be directly related to textile or other production that uses the cotton as a direct input? 

ANSWER:  The operation of this program will depend on implementing regulations, which have not yet been issued.  

Can the United States specify whether there is an end date for the provision of such adjustment assistance?  

ANSWER:  The legislation does not specify an end date.
IV. Trade Policies by Sector
(5) Services
(iii) Financial Services
pages 112-114, paragraphs 153-155 & 158

The report outlines the contrasting approaches of the two regulators of the securities sector in the United States.  The approach of the Securities and Exchange Commission, the regulator of equities, is outlined in paragraphs 153-155.  Generally, the Securities and Exchange Commission requires foreign entities to undergo full domestic registration and oversight.  By contrast, paragraph 158 notes that the Commodity Futures Trading Commission, which regulates futures and derivatives, may offer exemptions from registration and oversight to foreign entities.  We understand that the Securities and Exchange Commission has recently announced that it is in discussions with Australia and the European Union on mutual recognition of comparable securities regimes, which would move the Securities and Exchange Commission closer to the approach of the Commodity Futures Trading Commission. 
How does the Securities and Exchange Commission foresee mutual recognition proceeding?  That is, what kinds of entities, securities, and investors might be accessible through mutual recognition?  What other jurisdictions might the Securities and Exchange Commission consider candidates?
ANSWER:  Regulation of securities markets and commodities markets in the United States differs, reflecting differences in how the relevant exchanges operate, the types of investors in these markets, and the type of prudential regulation necessary for oversight of these different areas.  Recently, the SEC has begun to explore the possibility of adopting selective mutual recognition of oversight of certain types of financial service providers based in jurisdictions with regulation and enforcement comparable to that in the United States.   In January 2007, SEC staff members published an article in the Harvard International Law Journal suggesting a system of “substituted compliance.”  Under the suggested system, exempted foreign stock exchanges could set up trading screens and exempted broker-dealers could directly provide services to (and solicit business from) investors in the United States without registering with the SEC based on their compliance with substantively comparable regulations and supervision by a foreign securities regulator with powers substantively similar to the SEC.  Since then, the SEC’s Commissioners and staff have begun to explore the issue in speeches and public comments.  On June 12, 2007, the SEC held a public roundtable on mutual recognition.  Panel members included U.S. and foreign market participants, former SEC Commissioners and Chairmen, and academics.  Roundtable participants were generally favorable to the concept but identified numerous implementation challenges, particularly with regard to determining which jurisdictions had securities regulatory regimes that were broadly comparable to the US regime. (Additional information about the Roundtable can be found at http://www.sec.gov/spotlight/mutualrecognition.htm.)

On March 24, 2008, the SEC issued a press release announcing the next steps it was planning to take regarding mutual recognition of foreign jurisdictions with comparable regulatory oversight.  These include: (1) exploring initial agreements with one or more foreign regulatory counterparts, which would be based upon a comparability assessment by the SEC and by the foreign authority of one another's regulatory regimes; (2) considering adoption of a formal process for engaging other national regulators on the subject of mutual recognition. This process could be accomplished through rulemaking or other appropriate mechanisms, possibly informed by one or more initial agreements with other regulators; and (3) developing a process for mutual recognition discussions with jurisdictions comprising multiple securities regulators tied together by a common legal framework, including Canada (which has no national securities regulator, but rather provincial regulators) and the European Union (whose national securities regulators are subject to supranational legislation and directives).

On March 29, 2008, the SEC issued a press release after a meeting between SEC Chairman Christopher Cox and Australian Prime Minister Kevin Rudd announcing that the SEC and the Australian Securities and Investment Commission (ASIC) were in discussions about developing a mutual recognition pilot arrangement between the two jurisdictions  On May 29, 2008, the SEC issued a press release with the Canadian Securities Administrators (found at http://www.sec.gov/news/press/2008/2008-98.htm) announcing a schedule for completing a process agreement between the SEC and CSA that would lead to a comparison assessment of the U.S. and Canadian regulatory systems in preparation for discussions regarding a mutual recognition arrangement between the SEC and Canada's provincial and territorial securities regulators. 

IV. Trade Policies by Sector
(5) Services
(iii) Financial Services
page 113, paragraph 155

U.S. banks must register as investment advisers only if they advise an investment company registered with the Securities and Exchange Commission under the Investment Company Act.  In contrast, foreign banks face a much wider trigger for registration – foreign banks generally must register as investment advisers if they provide investment advice for compensation.   Could the Securities and Exchange Commission explain the policy rationale behind this distinction? 
ANSWER:  Historically, the Investment Advisers Act of 1940 excluded U.S. banks and bank holding companies from the definition of “investment adviser.”  This provision was created at a time when banks were not permitted to engage in securities services.  The intent behind the provision exempting banking institutions was to reflect that these firms were already subject to a comprehensive supervisory regime in the United States.  In 1999, the Gramm-Leach-Bliley Act narrowed this exemption, making it available only to banking institutions that do not provide advisory services to registered investment companies.

CHILE 

Report by the Secretariat (WT/TPR/S/200)
III. TRADE POLICIES AND PRACTICES, BY MEASURES
2)
MEASURES DIRECTLY AFFECTING IMPORTS
Antidumping and countervailing measures 

Paragraph 70 indicates that in a non-market economy, agreements to suspend antidumping could include commitments regarding prices with additional elements to avoid competition from the drop in prices or the artificial reduction of the same.  To what additional elements does it refer?

ANSWER:  Agreements with a foreign government considered to be a non-market economy may also involve quantitative restrictions.  The United States, however, has not entered into such agreements with non-market economy WTO Members.
Paragraph 76 states that the Customs Authority can demand higher bonds from importers of goods at a higher risk for non-compliance.  What elements of judgment are used to determine the risk of non-compliance, thereby making it possible to demand higher bonds?  Is there a formula for determining the amount of these higher bonds?
ANSWER:  Pursuant to CBP’s regulatory authority, a port director may require additional bond amounts or other additional security in order to ensure that the acceptance of an entry will be adequately protected against any duties or other liabilities imposed by law.  See e.g., 19 Code of Federal Regulations § 113.13, for a description of the factors CBP typically takes into consideration in establishing the amount of the bond.  As noted in the Secretariat's Report, CBP issued a directive pertaining to additional bond requirements for importers of certain agriculture/aquaculture merchandise subject to antidumping or countervailing duty orders.  The directive, among other things, sets forth a process for CBP to determine an individual bond amount for those importers obtaining continuous bonds that secure the promise to pay all duties finally determined to be due on certain merchandise subject to antidumping or countervailing duties.  If an importer chooses not to receive an individual bond amount, the directive also contains a formula for establishing the bond amount required.
With regard to paragraph 84 on the antidumping rights currently in force in the United States, what would be the logic of an exporter who would be willing to engage in predatory dumping over timeframes exceeding 10 or even 20 years, which would justify the United States maintaining 32 antidumping measures in force for at least 20 years and 98 for 10 years?

ANSWER:  The United States cannot answer for the motivations behind private parties' pricing practices that lead to injurious dumping in the United States.  However, we would note that the Antidumping Agreement does not refer to “predatory” dumping.  

The Agreement provides that an antidumping duty will terminate after five years, unless the Member initiates a sunset review before that date to determine whether the expiration of the duty would likely lead to a continuation or recurrence of dumping and injury.  The Agreement explicitly permits the measure to remain in force pending the outcome of that review.  If likelihood is determined, the Agreement permits the Member to maintain the antidumping measure subject to the obligation of conducting a sunset review every five years.  As to the measures referenced in paragraph 84 that are in place after a sunset review, consistent with the terms of the Agreement, the United States found that expiration of the measure would likely lead to a continuation or recurrence of dumping and injury and therefore did not terminate the duty.

Safeguards
Paragraph 98 states that imports from NAFTA countries are excluded from the application of safeguard measures unless they represent a substantial proportion of total imports and it is shown that they are significant in causing major damage.

If a NAFTA country is excluded from a global safeguard measure, are imports from these countries taken into account separately in assessing the serious injury?

ANSWER:  The U.S. safeguard statute requires determinations with regard to all imports and imports from NAFTA trading partners.
Paragraph 98 indicates that, as per U.S. domestic legislation, safeguard measures can be tariffs, quantitative restrictions, tariff rate quotas, import licenses, or other measures. Since the objective of a safeguard measure is to eliminate the damage caused to a national branch of production, what method is used to calculate the allowable import quotas that would avoid the damage caused by imports subject to dumping?

ANSWER:  If the United States were to conclude that a quantitative restriction was the appropriate remedy in response to a finding of serious injury, it would set the level of such restriction so as to address the serious injury or threat of serious injury to the domestic industry and facilitate industry adjustment to import competition.  Any calculations would depend on the industry and to the facts of the particular situation.
4)
OTHER MEASURES AFFECTING PRODUCTION AND TRADE 

ii)
Other government assistance, paragraph 205 
Paragraph 205 mentions that “The manufacturers of goods subject to “inverse tariffs” (tariff rates for the finished product less than those applied to their foreign inputs) can benefit from the establishment of a foreign trade zone.  However, paragraph 207 states that nearly 60% of the total value of goods transferred to foreign trade zones were national goods and that “the majority of the imports are crude oil and refined oil, automobiles and auto parts, electronic products, pharmaceutical products, computers and office equipment, and textiles and apparel.”  The foregoing would give the impression that products with “inverse tariffs” would not predominate among the goods transferred to foreign trade zones.  We would like a clarification. 

ANSWER:  One aspect of the foreign-trade zones program is the ability to manufacture a product using both domestic and foreign status merchandise (foreign status merchandise is held under bond in the zone prior to the payment of duties).  A manufacturer of a good subject to an inverted tariff could then benefit from payment of the finished product duty rate for the foreign components, while also using domestic status merchandise in its operations.  The combination of foreign and domestic status merchandise in zone operations accounts for the high percentage of domestic status noted above.  The ratio of foreign and domestic status merchandise in zones has been consistent for the last 10 years.  It should also be noted that domestic status includes not only products of U.S. origin, but also imported merchandise on which all duties have been paid (products which are duty-free are often entered for consumption and then admitted into a zone in domestic status).  In addition, the inverted tariff is only one benefit of the zone program. Other benefits offered by the program include supply chain management and customs operational efficiencies.  Many zones are established for warehouse and distribution operations with both domestic and foreign status merchandise shipped through the facilities. 

The largest industry using the FTZ program is currently the oil refining industry, where inverted tariffs exist on the production of petrochemicals and refinery by-products.   The summary list of products mentioned above includes industries using zones for both inverted tariff benefits and other reasons.

iv)
Government contracting  
Paragraph 234 states that of the “the Competition in Contracting Act calls for simplified procedures for small procurements.  The Federal Acquisition Simplification Act (FASA) established a new simplified threshold of 100,000 U.S. dollars.”  Could you indicate what said simplifications consist of as opposed to the normal procedure?
ANSWER:  The simplified acquisition procedures may be found in Part 13 of the Federal Acquisition Regulation FAR (www.arnet.gov/far/).  The simplified acquisition methods include the use of a government-wide commercial purchase card and purchase orders.

Paragraph 246 indicates that “the Small Business Act (P.L. 85-536) in principle requires

that each contract whose value exceeds 2,5000 U.S. dollars but is less than 100,000 U.S.

dollars be reserved exclusively for small businesses.”  Would this requirement be subject to exceptions if it is contrary to public interest, as would be the case for the exceptions set forth in paragraph 242?  If these exceptions do not exist, what is meant by “in principle?”  If there are exceptions, how is public interest made compatible with the goal described in paragraph 247 of awarding 23% of all primary contracts to small businesses? 

ANSWER:    Exceptions, which are found in FAR 19.000(b) and 19.502-2, include where the contracting officer determines there is not a reasonable expectation of obtaining offers from two or more responsible small business concerns that are competitive in terms of market prices, quality, and delivery and where the contracting officer receives no acceptable offers from responsible small business concerns. 

IV. TRADE POLICIES, BY SECTORS
2)
Agriculture 
Paragraph 17: Do you intend to reduce MFN tariffs applied to agriculture? 

ANSWER:  The United States has no current plans to unilaterally change its MFN tariffs.  The United States would, of course, make any required changes pursuant to an agreement under the Doha Development Agenda.

Paragraph 24: Do you intend to reduce import barriers for certain agricultural products like bovine meat, dairy products, sugar, and alcohol?
ANSWER:  The United States has no current plans to unilaterally change its current MFN TRQs for agricultural products.  The United States would, of course, make any required changes pursuant to an agreement under the Doha Development Agenda.

Paragraph 30: Do you intend to change the structure and amounts of marketing assistance loans, i.e. anti-cyclical payments? 

ANSWER:  The recently enacted 2008 Farm Act will result in some changes to the marketing assistance loan program and the countercyclical payment program

3)
Mining and energy

Paragraph 54: Do you intend to improve the Regulatory Framework governing the electricity market to avoid continuous price increases?
ANSWER:  The electricity market in the United States is governed at both the federal and at the state government level.  At the federal level, the Federal Energy Regulatory Commission (FERC) is primarily responsible for oversight of wholesale markets, most of which now operate as a competitive market with market-based rates.  The retail market, which is defined as the sale of electricity to the ultimate end user, such as the homeowner or commercial business, is regulated by state agencies. 

At the federal level, FERC continues to encourage fair and effective competitive markets.  Some efforts by FERC include:  establishing rules and procedures that ensure fair treatment of all participants in the market; oversight of the wholesale markets for electricity and natural gas to protect consumers from market manipulation; and creating and enforcing mandatory electric reliability standards to protect the bulk-power grid. In addition, FERC is engaged in dialogue with members of state regulatory agencies and industry participants to determine how demand response programs, which can be instituted at either the federal or state level, could be instituted to mitigate against price spikes in competitive markets by encouraging users to modify their behavior to reduce demand when energy prices are peaking.
Paragraph 59: Do you intend to standardize state laws on mineral rights in publicly-owned lands?

ANSWER:  There is no plan at this time to standardize state laws on mineral rights in publicly-owned lands.
Paragraph 62: Do you intend to standardize state laws on national energy policies?
ANSWER:  There is no plan at this time to standardize state laws with national energy policies.  The Federal Government, including the U.S. Department of Energy, does not have jurisdiction over the legislative process of the States, and each the 50 states are free to pass their own laws as long as they do not conflict with Federal laws.
Paragraph 79: Do you intend to reduce import barriers for textiles and apparel?
Answer:  The U.S. is committed to concluding a successful Doha Round this year that achieves new market access for agricultural and industrial products, including textiles and apparel, and services in both developed and emerging market economies. 

We are committed to the agreement that Members made in the Doha Round that non-tariff barriers are an integral and equally important part of the negotiations and will identify and work to reduce non-tariff barriers in the next phase of negotiations.  As part of this effort, on October 26, 2007, the United States and the European Communities (EC) jointly tabled in the WTO Negotiating Group on Market Access a negotiating text on reducing non-tariff barriers to trade related to labeling of textiles, apparel, footwear, and travel goods.  The United States and EC are currently seeking formal, public co-sponsorship of the negotiating text from Member governments.  Sri Lanka recently agreed to co-sponsor the text.

Paragraph 82: What conclusions have been reached from the differences with the EC regarding trade of civil aircraft within the framework of the WTO Agreements?
ANSWER:  The reports of the panels in the two disputes have not yet been received by the parties.
5)
Services

Paragraph 118: What mechanisms will financial market oversight bodies use to determine companies’ capacities to manage risks?

ANSWER:  http://www.federalreserve.gov/boarddocs/supmanual/
http://www.federalreserve.gov/boarddocs/srletters/

The above links are to the Federal Reserve Board’s supervisory manuals and Supervision and Regulation Letters.  Supervisory letters address significant policy and procedural matters related to the Federal Reserve System's supervisory responsibilities. These letters are issued by the Board of Governors’ Division of Banking Supervision and Regulation and are a means of disseminating information to banking supervision staff at the Board and the Reserve Banks, as well as to supervised banking organizations.  Changes to the bank regulatory or supervisory regimes to better manage risk and to integrate risk assessments into the overall decision-making would be set forth via these mechanisms. 
Paragraph 131: Do you intend to amend state laws regarding the nationality of national bank directors or members of the Board of Directors? 

ANSWER:  In contrast to some of our trading partners, the United States imposes no requirements on banks or insurance companies related to the citizenship of senior management or key personnel.  The United States does maintain some federal and state citizenship requirements for banks and some state level citizenship requirements for insurance relating to composition of boards of directors.  However, those boards are not directly involved in the management of the company and have more of an oversight function which is less important to investors.  In the case of national banks, the legal requirement that all board members be U.S. citizens is routinely waived by the Office of the Comptroller of the Currency as long as a majority remains U.S. citizens.

CHILE 

Report by the Secretariat (WT/TPR/S/200)
III. TRADE POLICIES AND PRACTICES, BY MEASURES

2)
MEASURES DIRECTLY AFFECTING IMPORTS
Antidumping and countervailing measures 

Paragraph 70 indicates that in a non-market economy, agreements to suspend antidumping could include commitments regarding prices with additional elements to avoid competition from the drop in prices or the artificial reduction of the same.  To what additional elements does it refer?

ANSWER:  Agreements with a foreign government considered to be a non-market economy may also involve quantitative restrictions.  The United States, however, has not entered into such agreements with non-market economy WTO Members.

Paragraph 76 states that the Customs Authority can demand higher bonds from importers of goods at a higher risk for non-compliance.  What elements of judgment are used to determine the risk of non-compliance, thereby making it possible to demand higher bonds?  Is there a formula for determining the amount of these higher bonds?
ANSWER:  Pursuant to CBP’s regulatory authority, a port director may require additional bond amounts or other additional security in order to ensure that the acceptance of an entry will be adequately protected against any duties or other liabilities imposed by law.  See e.g., 19 Code of Federal Regulations § 113.13, for a description of the factors CBP typically takes into consideration in establishing the amount of the bond.  As noted in the Secretariat's Report, CBP issued a directive pertaining to additional bond requirements for importers of certain agriculture/aquaculture merchandise subject to antidumping or countervailing duty orders.  The directive, among other things, sets forth a process for CBP to determine an individual bond amount for those importers obtaining continuous bonds that secure the promise to pay all duties finally determined to be due on certain merchandise subject to antidumping or countervailing duties.  If an importer chooses not to receive an individual bond amount, the directive also contains a formula for establishing the bond amount required.

With regard to paragraph 84 on the antidumping rights currently in force in the United States, what would be the logic of an exporter who would be willing to engage in predatory dumping over timeframes exceeding 10 or even 20 years, which would justify the United States maintaining 32 antidumping measures in force for at least 20 years and 98 for 10 years?

ANSWER:  The United States cannot answer for the motivations behind private parties' pricing practices that lead to injurious dumping in the United States.  However, we would note that the Antidumping Agreement does not refer to “predatory” dumping.  

The Agreement provides that an antidumping duty will terminate after five years, unless the Member initiates a sunset review before that date to determine whether the expiration of the duty would likely lead to a continuation or recurrence of dumping and injury.  The Agreement explicitly permits the measure to remain in force pending the outcome of that review.  If likelihood is determined, the Agreement permits the Member to maintain the antidumping measure subject to the obligation of conducting a sunset review every five years.  As to the measures referenced in paragraph 84 that are in place after a sunset review, consistent with the terms of the Agreement, the United States found that expiration of the measure would likely lead to a continuation or recurrence of dumping and injury and therefore did not terminate the duty.

Safeguards
Paragraph 98 states that imports from NAFTA countries are excluded from the application of safeguard measures unless they represent a substantial proportion of total imports and it is shown that they are significant in causing major damage.

If a NAFTA country is excluded from a global safeguard measure, are imports from these countries taken into account separately in assessing the serious injury?

ANSWER: Perhaps due to translation, we do not know or understand the legal premise of your question.  To the extent that the question concerns the concept of parallelism, we note that WTO panels and the Appellate Body have addressed the concept in the context of safeguard remedies, and the United States endeavors to follow those rulings, making sure that its injury determination and remedy action are parallel.

Paragraph 98 indicates that, as per U.S. domestic legislation, safeguard measures can be tariffs, quantitative restrictions, tariff rate quotas, import licenses, or other measures. Since the objective of a safeguard measure is to eliminate the damage caused to a national branch of production, what method is used to calculate the allowable import quotas that would avoid the damage caused by imports subject to dumping?

ANSWER:  We do not know the legal premise of this question as it is framed in terms of wording that is not in the WTO Safeguards Agreement or GATT 1994 (e.g., “eliminate the damage”).  In applying a safeguard measure in the form of an import quota, the United States would impose a quota that addresses the serious injury or threat found to exist to the domestic industry and facilitates industry adjustment to import competition, consistent with the requirements of the Safeguards Agreement.

4)
OTHER MEASURES AFFECTING PRODUCTION AND TRADE 

ii)
Other government assistance, paragraph 205 
Paragraph 205 mentions that “The manufacturers of goods subject to “inverse tariffs” (tariff rates for the finished product less than those applied to their foreign inputs) can benefit from the establishment of a foreign trade zone.  However, paragraph 207 states that nearly 60% of the total value of goods transferred to foreign trade zones were national goods and that “the majority of the imports are crude oil and refined oil, automobiles and auto parts, electronic products, pharmaceutical products, computers and office equipment, and textiles and apparel.”  The foregoing would give the impression that products with “inverse tariffs” would not predominate among the goods transferred to foreign trade zones.  We would like a clarification. 

ANSWER:  One aspect of the foreign-trade zones program is the ability to manufacture a product using both domestic and foreign status merchandise (foreign status merchandise is held under bond in the zone prior to the payment of duties).  A manufacturer of a good subject to an inverted tariff could then benefit from payment of the finished product duty rate for the foreign components, while also using domestic status merchandise in its operations.  The combination of foreign and domestic status merchandise in zone operations accounts for the high percentage of domestic status noted above.  The ratio of foreign and domestic status merchandise in zones has been consistent for the last 10 years.  It should also be noted that domestic status includes not only products of U.S. origin, but also imported merchandise on which all duties have been paid (products which are duty-free are often entered for consumption and then admitted into a zone in domestic status).  In addition, the inverted tariff is only one benefit of the zone program. Other benefits offered by the program include supply chain management and customs operational efficiencies.  Many zones are established for warehouse and distribution operations with both domestic and foreign status merchandise shipped through the facilities. 

The largest industry using the FTZ program is currently the oil refining industry, where inverted tariffs exist on the production of petrochemicals and refinery by-products.   The summary list of products mentioned above includes industries using zones for both inverted tariff benefits and other reasons.

iv)
Government contracting  
Paragraph 234 states that of the “the Competition in Contracting Act calls for simplified procedures for small procurements.  The Federal Acquisition Simplification Act (FASA) established a new simplified threshold of 100,000 U.S. dollars.”  Could you indicate what said simplifications consist of as opposed to the normal procedure?
ANSWER:  The simplified acquisition procedures may be found in Part 13 of the Federal Acquisition Regulation FAR (www.arnet.gov/far/).  The simplified acquisition methods include the use of a government-wide commercial purchase card and purchase orders.

Paragraph 246 indicates that “the Small Business Act (P.L. 85-536) in principle requires

that each contract whose value exceeds 2,5000 U.S. dollars but is less than 100,000 U.S.

dollars be reserved exclusively for small businesses.”  Would this requirement be subject to exceptions if it is contrary to public interest, as would be the case for the exceptions set forth in paragraph 242?  If these exceptions do not exist, what is meant by “in principle?”  If there are exceptions, how is public interest made compatible with the goal described in paragraph 247 of awarding 23% of all primary contracts to small businesses? 

ANSWER:    Exceptions, which are found in FAR 19.000(b) and 19.502-2, include where the contracting officer determines there is not a reasonable expectation of obtaining offers from two or more responsible small business concerns that are competitive in terms of market prices, quality, and delivery and where the contracting officer receives no acceptable offers from responsible small business concerns. 

IV. TRADE POLICIES, BY SECTORS
2)
Agriculture 
Paragraph 17: Do you intend to reduce MFN tariffs applied to agriculture? 

ANSWER:  The United States has no current plans to unilaterally change its MFN tariffs.  The United States would, of course, make any required changes pursuant to an agreement under the Doha Development Agenda.

Paragraph 24: Do you intend to reduce import barriers for certain agricultural products like bovine meat, dairy products, sugar, and alcohol?
ANSWER:  The United States has no current plans to unilaterally change its current MFN TRQs for agricultural products.  The United States would, of course, make any required changes pursuant to an agreement under the Doha Development Agenda.

Paragraph 30: Do you intend to change the structure and amounts of marketing assistance loans, i.e. anti-cyclical payments? 

ANSWER:  The recently enacted 2008 Farm Act will result in some changes to the marketing assistance loan program and the countercyclical payment program

3)
Mining and energy

Paragraph 54: Do you intend to improve the Regulatory Framework governing the electricity market to avoid continuous price increases?
ANSWER:  The electricity market in the United States is governed at both the federal and at the state government level.  At the federal level, the Federal Energy Regulatory Commission (FERC) is primarily responsible for oversight of wholesale markets, most of which now operate as a competitive market with market-based rates.  The retail market, which is defined as the sale of electricity to the ultimate end user, such as the homeowner or commercial business, is regulated by state agencies. 

At the federal level, FERC continues to encourage fair and effective competitive markets.  Some efforts by FERC include:  establishing rules and procedures that ensure fair treatment of all participants in the market; oversight of the wholesale markets for electricity and natural gas to protect consumers from market manipulation; and creating and enforcing mandatory electric reliability standards to protect the bulk-power grid. In addition, FERC is engaged in dialogue with members of state regulatory agencies and industry participants to determine how demand response programs, which can be instituted at either the federal or state level, could be instituted to mitigate against price spikes in competitive markets by encouraging users to modify their behavior to reduce demand when energy prices are peaking.

Paragraph 59: Do you intend to standardize state laws on mineral rights in publicly-owned lands?

ANSWER:  There is no plan at this time to standardize state laws on mineral rights in publicly-owned lands.

Paragraph 62: Do you intend to standardize state laws on national energy policies?
ANSWER:  There is no plan at this time to standardize state laws with national energy policies.  The Federal Government, including the U.S. Department of Energy, does not have jurisdiction over the legislative process of the States, and each the 50 states are free to pass their own laws as long as they do not conflict with Federal laws.

Paragraph 79: Do you intend to reduce import barriers for textiles and apparel?
Answer:  The U.S. is committed to concluding a successful Doha Round this year that achieves new market access for agricultural and industrial products, including textiles and apparel, and services in both developed and emerging market economies. 

We are committed to the agreement that Members made in the Doha Round that non-tariff barriers are an integral and equally important part of the negotiations and will identify and work to reduce non-tariff barriers in the next phase of negotiations.  As part of this effort, on October 26, 2007, the United States and the European Communities (EC) jointly tabled in the WTO Negotiating Group on Market Access a negotiating text on reducing non-tariff barriers to trade related to labeling of textiles, apparel, footwear, and travel goods.  The United States and EC are currently seeking formal, public co-sponsorship of the negotiating text from Member governments.  Sri Lanka recently agreed to co-sponsor the text.

Paragraph 82: What conclusions have been reached from the differences with the EC regarding trade of civil aircraft within the framework of the WTO Agreements?
ANSWER:  The reports of the panels in the two disputes have not yet been received by the parties.
5)
Services

Paragraph 118: What mechanisms will financial market oversight bodies use to determine companies’ capacities to manage risks?

ANSWER:  http://www.federalreserve.gov/boarddocs/supmanual/

http://www.federalreserve.gov/boarddocs/srletters/



The above links are to the Federal Reserve Board’s supervisory manuals and Supervision and Regulation Letters.  Supervisory letters address significant policy and procedural matters related to the Federal Reserve System's supervisory responsibilities. These letters are issued by the Board of Governors’ Division of Banking Supervision and Regulation and are a means of disseminating information to banking supervision staff at the Board and the Reserve Banks, as well as to supervised banking organizations.  Changes to the bank regulatory or supervisory regimes to better manage risk and to integrate risk assessments into the overall decision-making would be set forth via these mechanisms. 
Paragraph 131: Do you intend to amend state laws regarding the nationality of national bank directors or members of the Board of Directors? 

ANSWER:  In contrast to some of our trading partners, the United States imposes no requirements on banks or insurance companies related to the citizenship of senior management or key personnel.  The United States does maintain some federal and state citizenship requirements for banks and some state level citizenship requirements for insurance relating to composition of boards of directors.  However, those boards are not directly involved in the management of the company and have more of an oversight function which is less important to investors.  In the case of national banks, the legal requirement that all board members be U.S. citizens is routinely waived by the Office of the Comptroller of the Currency as long as a majority remains U.S. citizens.

CHINA
Summary Observations

（1） Economic Environment

1.  What is the United State’s view on the profound impact of the sub-prime crisis on its economy in the medium and long run? Please explain what actions have been taken so far to address such impact and evaluate their effectiveness? Affected by such factors as the sub-prime crisis, oil and food price hike, a large number of countries are facing the pressure of economy slowdown and mounting inflation in 2008. How does the U.S. plan to overcome the dual challenge of getting its economy onto normal track of growth and curbing inflation?
ANSWER:  The U.S. economy is currently going through a slow period, resulting from continued adjustment in the housing markets, the effects of the related credit market turmoil, and, more lately, continued high energy prices.  The U.S. has taken several steps to maintain economic growth and ensure that the needed adjustment in markets continues.

The Administration and Congress worked together to produce a timely fiscal package, the Economic Stimulus Act of 2008, which will send out nearly $100 billion in stimulus payments to households through July, and which contains incentives for business to invest in new equipment. 

The Administration encouraged the creation of the HOPE NOW Alliance of mortgage lenders, servicers, and counselors, to streamline efforts to help struggling homeowners, which has helped 1.4 million homeowners with workouts. 

The Administration has taken steps to expand access to FHA programs, enabling more than 200,000 borrowers to refinance into affordable FHA loans since August 2007. 

We believe these efforts will keep the economy growing, although slowly, for the next few quarters, and that growth will accelerate toward the end of the year, as markets work through the needed adjustments. 

There is no indication that the rising price of oil and the recent surge in food prices has yet affected core inflation, which might signal a developing inflation problem.  Over the 12 months ending in April, core consumer spending inflation is 2.1 percent.  That is the same increase as in the previous 12 month period (ending in April 2007). 

The long-term prospects for the U.S. remain bright.  U.S. economic fundamentals are strong, with high productivity, open markets, and a flexible workforce.   All of these will contribute to solid growth in the future. 

（2） Trade and Investment Policy Framework
2.  (Page vii, paragraphs 5) The Secretariat Report notes that the U.S. has not fully implemented the WTO rulings and revised its domestic legislations relating to intellectual property rights and anti-dumping measures.  Please explain the reason. Does the U.S. have any plan and timetable to implement relevant WTO DSB rulings to ensure the credibility of the DSB and the multilateral trading system as a whole? 

ANSWER:  We note that Congress has over the past several years undertaken major legislative implementation efforts in the FSC, 1916 Act, CDSOA and Cotton disputes.  The Administration will continue to work with the U.S. Congress on legislation implementing DSB recommendations and rulings in the Section 211, Section 110 and Hot-Rolled Steel disputes.  (We also note that in the Hot-Rolled Steel dispute, the relevant U.S. authorities have already addressed the DSB’s recommendations and rulings with respect to the calculation of antidumping margins in the particular hot-rolled steel antidumping duty investigation at issue.)  The legislative schedule is controlled by Congress, however, and it is therefore not possible to provide a precise schedule for completion of remaining steps.
（3） Market Access for Goods

3.  (Page viii, paragraphs 14) The Secretariat Report notes that the Byrd Amendment was repealed in 2007, but AD and CVD duties assessed before October 2007 continued to be distributed to U.S. producers. 

WTO DSB ruled that the Byrd Amendment violated related provisions of GATT1994, the Anti-dumping Agreement and the SCM Agreement, and requested the U.S. to change the legislation in conformity with its WTO obligations before 27 December 2003. However, the U.S. failed to implement the ruling. The Byrd Amendment was finally repealed at the end of 2007. From the entry in force of the Byrd Amendment to end 2007, total disbursements of the duties collected were estimated at approximately US$ 1.9 billion, according to the Secretariat Report. Among those received the subsidies, the iron&steel producers benefited most and largest.

a. Please explain why the U.S. hasn’t fulfilled it obligation as requested by the ruling of the DSB to stop distributing AD and CVD duties to its domestic producers?

b. Could U.S. confirm whether it has stopped, at this moment, distributing AD and CVD duties to its domestic producers who supported the petition for investigation? If not, please explain why.
ANSWER:  The President signed the Deficit Reduction Act into law on February 8, 2006.  That Act includes a provision repealing the Continued Dumping and Subsidy Offset Act of 2000.  Therefore, the United States has taken all actions necessary to implement the Dispute Settlement Body’s recommendations and rulings in the referenced dispute.  Pursuant to the Deficit Reduction Act, antidumping and countervailing duties that are being collected on goods now entering the United States are not distributed to domestic firms.  Please provide specific information including statistics regarding which industries have been receiving such AD and CVD duties through these measures and how much were distributed to each industry and each major producer within that industry? 

ANSWER: Please see the following website for annual reports on disbursements:  http://www.cbp.gov/xp/cgov/trade/priority_trade/add_cvd/cont_dump/.
Could U.S. explain whether such distribution of AD and CVD duties is in conformity with the SCM Agreement, particularly whether such distribution constitutes subsidies as defined by this Agreement? Could the U.S. explain the reasoning if it does not regard it as subsidies defined by the SCM Agreement?

ANSWER:  In United States – Continued Dumping and Subsidy Offset Act of 2000, the panel rejected Mexico’s claim that the disbursements under the CDSOA were actionable subsidies.  The panel concluded that there was “no basis . . . to find that the CDSOA per se is ‘specific’ within the meaning of Article 2.1(a) of the SCM Agreement.”  The panel went on to observe that pursuant to Article 1.2 of the SCM Agreement, “a subsidy that is not ‘specific’ falls outside of the scope of the SCM Agreement” (WT/DS217/R, WT/DS234/R, 16 September 2002, paras. 7.115-7.116).    

（5） Other Measures Affecting Trade 

4.  The U.S. has been prohibiting the U.S. citizens, permanent residents, companies or non-U.S. entities held by U.S. citizens or companies to import products that are originated or partially originated from Cuba through its domestic laws and regulations. It is reported that the Office of Foreign Assets Control has initiated an investigation on the imports of stainless steel products from China which contains Cuban nickel. For the imports of above-mentioned products, the U.S. authorities are entitled to impose criminal and civil penalties. Criminal penalties include a fine up to 250,000 USD or a 20-year imprisonment and civil penalties include a fine calculated on the basis of 250,000 USD or twice the transaction value, whichever is higher. 

a. Please confirm whether the above-mentioned information, especially about the criminal and civil penalties, is correct or not. If not, please provide the correct one.

b. Please explain whether the above-mentioned laws and regulations of the US, which obviously jeopardize the normal trade between the U.S. and other WTO Members, are consistent with U.S. obligations under the WTO? If yes, please explain the reasoning related to the WTO Agreements and specific Articles.

c. How would the U.S. government address the above-mentioned issue between China and U.S.? 

ANSWER:  U.S. law prohibits the importation of articles that are "made or derived in whole or in part of any article which is the growth, produce or manufacture of Cuba."  Criminal penalties for violating this prohibition range up to 10 years in prison, $1,000,000 in corporate fines, and $250,000 in individual fines.  Civil penalties up to $65,000 per violation may also be imposed.  With respect to whether the Office of Foreign Assets Control has initiated an investigation into the imports of stainless steel products from China containing Cuban nickel, it is the Treasury Department’s policy neither to confirm nor deny the existence of any current investigation.
The United States’ embargo on trade with Cuba is fully compliant with the relevant obligations under our international trade agreements.  If any party is concerned about how to ensure they are in compliance with these U.S. laws and regulations, they may contact the Office of Foreign Assets Control at the Department of Treasury for compliance counseling.    
I． Recent Economic Development

(1) Overview

5.  (part I，paragraph 3) The Secretariat Report notes that openness allows U.S. producers and consumers to access goods, services, and capital from abroad at the best conditions.  Does U.S. have any assessment regarding the benefits of domestic producers and consumers from such openness? Would it be possible for the U.S. to share such information with Members, if any? 

ANSWER:   There is no official assessment of the U.S. Government.  However, according to the 2007 Economic Report of the President, engagement in the global economy through increased trade has contributed to rising living standards for the average United States citizen. Firms engaged in international trade tend to be more productive, have higher employment growth, and pay higher than average wages than domestically oriented firms.

Increased international trade has raised real incomes, restrained prices, introduced greater product variety, spurred technological advances and innovation, and raised living standards in the United States.  Studies have estimated that the annual payoff from U.S. trade and investment liberalization to date, including from the Kennedy Round, the Tokyo Round, the Uruguay Round, the North American Free Trade Agreement and other free-trade agreements, is up to $1.5 trillion.  These gains arise through many channels:  higher long-term levels of commerce in goods and services that come from trade and investment liberalization; increased product variety; more efficient allocation of resources; and better transportation and communication technology.  

In order to promote sustainable economic growth, and to maintain an open trade and investment regime, what will the U.S. government intend to do or what are the measures to be taken by the U.S. government to enhance the competitiveness of the domestic industries?

ANSWER:  As President Bush stated in May of 2007, America is committed to advancing open economies at home and abroad, including open investment and trade.  International trade and foreign investment strengthens our economy, improves productivity, supports higher paying jobs jobs, and spurs healthy competition.
(2)  Output and Employment

6.  (page 4，paragraph 10) The Secretariat Report notes that labor productivity continued to expand, however the pace of increase is less than unit labor costs in 2007. Please list the industries with highest growth of labor productivity, and explain why. 

ANSWER:  The Bureau of Labor Statistics of the U.S. Department of Labor measures and reports on productivity—as measured by output per hour of all persons.  The seasonally adjusted annual rates of productivity change in the first quarter were 1.9 percent in the business sector, and 2.2 percent in the nonfarm business sector. These productivity gains were due primarily to declines in hours worked.  In manufacturing, productivity changes were: 4.1 percent in manufacturing, 2.3 percent in durable goods manufacturing, and 7.0 percent in nondurable goods manufacturing. Manufacturing productivity growth reflected a 4.2 percent decline in hours worked in the sector and an output decline of 0.3 percent.  The productivity measure varies from quarter to quarter. Additional information on this subject is available at:  http://www.bls.gov/
 and http://www.bls.gov/bls/productivity.htm

 

(3)  Monetary and Exchange Rate Policies

7.  (page 5，paragraph 15) The Secretariat Report notes that the dollar continued to depreciate in nominal and real terms during the review period as it has since 2002. 

a. Please elaborate the rational for such depreciation and its impact on the U.S. economy, particularly on import and export. 

b. Various analyses indicates that there is a causal link between dollar depreciation and oil and food price hike, and this might trigger global wide inflation. What is the U.S. view on such analysis?

ANSWER:  The exchange value of the US dollar is wholly market determined.

8.  The Federal Reserve has made a successive rate cuts, and the base lending rate has been lowered to 2%. The exchange rate of USD has kept falling, with an exchange rate to Euro decreased 10% in 2007. The depreciation is getting even faster in early 2008, e.g. by 8.3% at the end of March from year end of 2007, among which, a 6.4% drop to Euro and 9.5% drop to Japanese Yen. Various analyses believe that the depreciation of USD has brought significant negative impact on other economies, particularly the developing ones. 

a. What’s the U.S. view on the above-mentioned analyses about the impact of the dollar depreciation on other economies, particularly the developing ones?

b. Does U.S. deem it necessary to continue such a monetary policy related to the dollar depreciation? If so, how much is the room for further rate cuts?

c. How does the U.S. evaluate the impact of such depreciation on its long-held status in the international currency system, particularly in the international reserve asset and settlement currency? What kind of dollar policy is the U.S. government intends to maintain in the future and please explain its considerations in this regard. 

ANSWER:  The Federal Reserve is an autonomous institution which makes its decisions based on current and changing conditions, thus commenting on its prospective decisions would be speculative.  It has an informative website at:  http://www.federalreserve.gov which explains its policy process in reaching decisions.  

The United States view is that international discussion of these topics would occur at the International Monetary Fund, which has oversight of these issues.  The WTO does not have the policy framework or tools to address these issues, and thus it is not the appropriate forum to discuss U.S. monetary policy. 

(4)  Fiscal Policy

9.  U.S. Treasury Secretary John Snow said at the annual meeting of IMF/WB on February 10th that the U.S. will halve its fiscal deficit by 2009.  And this fiscal year’s budget report also mentioned that the Bush government planned to eliminate deficit and turn it into surplus by 2012.  However, according to the report published by the U.S. Treasury on March 12, the government deficit increased by 62% in 5 months from October 1 2007 than that of last fiscal year, reaching US$263.3 billion.  What steps does the U.S. plan to take to solve the enlarged deficit and meet the target of turning deficit to surplus by 2012?

ANSWER:  The FY2009 budget anticipated large deficits in FY2008 and FY2009 brought on by the economic slowdown and the economic stimulus package, and the increases we have seen so far in the monthly data are not surprises.  Even with these large deficits for this year and next, the FY2009 budget projected small surpluses in FY2012 and FY2013. 

The FY2009 budget recognized that the budget deficit would worsen in FY2008 and FY2009, as the economy worked through the housing adjustment, related financial market turmoil, and high and rising oil prices.  The FY2009 budget predicted a deficit of $410 billion for FY2008 (the current fiscal year) and $407 billion for FY2009.

The increase in the budget deficit for FY2008 and FY2009 reflects the slowdown in economic activity.  However, the economy is expected to recover, and, following the usual historical pattern, growth will be above normal while the economy grows back to its long-run potential to produce.  The recovery in the economy, combined with fiscal discipline, is sufficient to bring the budget back into surplus in FY2012 and FY2013.  The Administration will be releasing its annual Mid-Session Budget Review in the middle of July, which will include a new economic forecast as well as new projections for receipts, outlays, and the deficit.

(5)  Balance of Payments

10.  Recently the U.S. has made significant results in terms of reducing the trade deficit.  Could the U.S. explain what factors, including relevant measures by the U.S., contribute to such reduction of trade deficit?

ANSWER:  The U.S. current account deficit has declined from $863.2 billion (at a seasonally adjusted annual rate) in the fourth quarter of 2005 to $691.6 billion in the fourth quarter of 2007.  As a share of GDP the current account deficit declined from 6.8 percent in the fourth quarter of 2005 to 4.9 percent in the fourth quarter of 2007.  

The decline in the current account deficit has been driven by strong growth in exports as a result of improvements in the economic performance of the main trading partners of the United States.  Import growth has slowed recently as a result of weaker growth in the U.S. economy.

11.  Will any policy arrangements be adopted in future to promote the structural adjustment of domestic trade and to raise its saving rate?  What’s the U.S. view on the long term impact of the sub-prime crisis on the domestic saving-consumption pattern? 
ANSWER:  The U.S. current account deficit (and corresponding capital account surplus) reflects a number of factors: the relatively strong economy in the United States, the desirability of investments in the United States, and low national saving.

President Bush reaffirmed the U.S. commitment to an open economy – and that includes open trade and open investment policies.  The President laid out a number of policies in his budget to reduce disincentives to save.   

To encourage private savings, the President’s Budget for FY 2008 proposes to make his tax relief permanent and includes proposals to create three savings options:  the Lifetime Savings Accounts, Retirement Savings Accounts, and Employer Retirement Savings Accounts.  The Budget also includes proposals to make Health Savings Accounts (HSA) more attractive to employers and consumers.  All of these would help families save and thereby boost personal saving.

The Administration’s tax policy has lessened disincentives for saving by reducing the double-tax on capital income (because a tax on capital income is a tax on saving).

It took a long time to build up the excesses in housing and credit, but the U.S. economy is working through it.  We have seen positive developments in recent months.  Market participants are adjusting, disclosures are being made, capital is being raised, assets are repricing, and although it will take more time, the markets are slowly working off the excesses.  Long-run domestic saving-consumption patterns are a function of several factors such as domestic and foreign interest rates, demographic patterns, tax rates, and other factors.  

(6)  Developments on Trade and Investment

12.  (part I，paragraph 28) The Secretariat Report notes that both the import and export of primary products expanded significantly due mainly to the growing importance of mining.  Does the U.S. believe that the dollar depreciation is also a contributing factor to such expansion of primary products imports?

ANSWER:  U.S. primary product imports, notably petroleum imports, have risen in nominal terms as the price of these commodities has risen substantially.  In real terms, consumption of oil is falling in the United States.

II．Trade Policy Regime: Framework and Objectives

（1）Overview 

13.  (page 12, paragraph 2) The Secretariat Report notes that the Trade Promotion Authority which the Administration views as an important tool for achieving U.S. trade objectives expired in July 2007.  Could the Administration explain that, without the Trade Promotion Authority, how it could ensure other WTO Members that any Doha result by consensus of the Membership, particularly the U.S. commitments therein, would not be changed by the Congress or even requested to a re-negotiate?

ANSWER:  There is broad support in the U.S. Congress for an ambitious result from the Doha Round negotiations.  Thus, the mechanics of obtaining congressional approval of the outcome of these negotiations begin with securing a strong result – one that achieves new trade flows and opens markets in agriculture, NAMA and services.  With an ambitious agreement that provides new market access, the U.S. Congress as well as the legislatures of other WTO Members will have a strong incentive to approve and implement the outcome. 

 (3)  Foreign Investment Regime

14.  (page 15，paragraph 18-22) The Secretariat Report notes that FINSA requires “national security” investigations on foreign mergers and acquisitions. However, the Act and its regulations and guidance do not explicate the definition of “national security”. According to FINSA, “national security” includes issues relating to “homeland security” as well. Besides, FINSA automatically subjects to a 45-day CFIUS investigation all transactions that result in “foreign government control” or control of U.S. “critical infrastructure”.  FINSA also authorize CFIUS to conduct investigations on foreign investment transactions regardless of the shareholding percentage, at CFIUS own initiative. 

Could the U.S. confirm the above-mentioned information, particularly on whether there is an explicit definition of “national security”? If yes, please provide such definition and the relevant provisions of the Act or any other relevant law. If not, could the U.S. explain how the U.S. ensures the transparency, fairness and predictability of CFIUS’ reviews and investigations?

ANSWER:  Section 721, the current CFIUS regulations, and the proposed CFIUS regulations (available at http://www.ustreas.gov/offices/international-affairs/cfius/) do not directly define the term “national security.”  Section 721(f), however, provides an exemplary list of factors that CFIUS will consider in determining whether a transaction presents national security concerns.  Adding to the transparency and predictability of the CFIUS process, the statute, executive order, and regulations governing the CFIUS process are all publicly available, and proposed new regulations have been published for public comment. CFIUS also maintains a public webpage describing the review process.  Furthermore, as required by FINSA, later this year the Treasury Department will publish guidance on the types of transactions that CFIUS has reviewed and that have presented national security considerations.  To ensure fairness of the process, CFIUS focuses its review in each case, regardless of the parties, on genuine national security concerns, not economic or OTHER national interests or the creation or protection of national champions.  

Please clarify the definition of “foreign government control”, “critical infrastructure” and “critical technology” relating to national security issues as referred to in the Act.

ANSWER:  FINSA implementation procedures have been specified in the Executive Order of January 23, 2008 and in the proposed regulations. From 2005-2007, a leading commercial database (Thomson) shows 5,100 foreign acquisitions of U.S. companies.  CFIUS reviewed only 325 (7%) of the filings during this period.  Additional data regarding CFIUS reviews will be included in an annual report that will be provided to Congress by July 31, 2008, as required by FINSA.  A public version of this report will be released at that time as well. Furthermore, as required by FINSA, later this year the Treasury Department will publish guidance on the types of transactions that CFIUS has reviewed and that have presented national security considerations.  

Please provide updated information on the implementation procedures of FINSA of the Act or any other relevant law, particularly on how many such investigations have been carried out, on foreign mergers and acquisitions in which sector, by what countries, and with what results.

ANSWER:  FINSA implementation procedures have been specified in the Executive Order of January 23, 2008 and in the proposed regulations. From 2005-2007, a leading commercial database (Thomson) shows 5,100 foreign acquisitions of U.S. companies.  CFIUS reviewed only 325 (7%) of the filings during this period.  Additional data regarding CFIUS reviews will be included in an annual report that will be provided to Congress by July 31, 2008, as required by FINSA.  A public version of this report will be released at that time as well. Furthermore, as required by FINSA, later this year the Treasury Department will publish guidance on the types of transactions that CFIUS has reviewed and that have presented national security considerations.  

Are there any specific provisions/rules on civil punishment against violation of the Act?

ANSWER:  Section 800.801 of the proposed regulations specifies penalties for violations of Section 721.

15.   CFIUS has been repeatedly initiating review procedures on the acquisition of 3Com by China Huawei and Bain Capital. Since network equipments are defined by the US as “sensitive area”, the intention of acquisition immediately triggered the US review procedure after it was announced to the public.  3Com pointed out that Huawei, as a minority stake holder, would have no right to obtain the American sensitive technologies or the data of its sales to the US government. 3Com also announced that it would have a strict control over its sensitive technologies and avoid any illegal transfer of the sensitive technologies. Finally, this transaction was aborted. a.  What are the review criteria and procedures of the CFIUS when conducting security review on foreign investments? Do the review criteria vary to acquisitions of companies from country to country? If yes, what are the specific? 

ANSWER:  We are prohibited by law from disclosing publicly information about specific cases in order to ensure the confidentiality of the process for all parties to transactions, so the following response is general in nature.

The Executive Order and regulations outline the general procedure for CFIUS reviews.  The regulations provide the criteria for determining when CFIUS may review a transaction—i.e., whether a transaction is a “covered transaction.”  As noted above, Section 721(f) provides an exemplary list of the factors that CFIUS will consider in determining whether a transaction presents national security concerns.  CFIUS assesses whether transactions present national security concerns on a case-by-case basis.  The CFIUS process is a voluntary process.  However, CFIUS can review transactions on its own initiative, where appropriate.  

b. What is the definition “sensitive area”? Under such definition, if any, what products or equipments fall in the category of “sensitive area”?

ANSWER:  The term “sensitive area” is not used in section 721 or the CFIUS regulations. CFIUS assesses whether transactions present national security concerns on a case-by-case basis.  Nothing about section 721 or the regulatory scheme created to implement it is intended to direct where foreign parties should invest in the U.S. economy, and CFIUS does not identify any sectors as being closed to foreign investors.  CFIUS examines all relevant circumstances that a particular transaction presents, regardless of sector or industry, to determine whether the transaction raises national security concerns.

Could the U.S. provide detailed information on the reviews by CFIUS, particularly on how many reviews, on what acquisitions, of what products or equipments, by what companies from what countries? Could the U.S. also provide the reasoning as announced by CFIUS for each negative result of such reviews? 

ANSWER:  As noted in the response to question 14.c, for the period 2005-2007, the Thomson database shows 5,100 foreign acquisitions of U.S. companies.  CFIUS reviewed only 325 (7%) of the filings during this period.  Additional data regarding CFIUS reviews will be included in an annual report that will be provided to Congress by July 31, 2008, as required by FINSA.  A public version of this report will be released at that time as well.
Does CFIUS take into consideration the opinions of the Congress, media and/or other interested parties in the course of reviewing? If so, how and why? 

ANSWER:  CFIUS focuses on national security concerns alone, not economic or other national interests.  Furthermore, CFIUS is subject to strict confidentiality requirements.  CFIUS does not discuss specific cases with the public or the media.  The law requires CFIUS to inform Congress of each case only after CFIUS has concluded action on the case, which minimizes political pressures on the process.  Congress is also required by law to strictly protect the confidentiality of any information provided by CFIUS with respect to any case.

(4)  International Relations

（i）World Trade Organization

16.  （page 17, paragraph 31） The Secretariat Report notes that the U.S. met most of its notification obligations between 2005 and 2007 except those on agricultural tariff quotas and government procurement statistics.  What are the reasons for the U.S. to not fully meet its WTO notification obligations in the above-mentioned areas? What is its plan and timeframe to make such notifications?

ANSWER:  The United States is in the midst of a major overhaul of the Federal Procurement Data System (FPDS), which it expects to complete within the next few months.  When the FPDS overhaul is complete, the United States will submit its outstanding government procurement notifications to the WTO Secretariat. 

17.  The U.S. economy has slowed down mainly due to the outburst of sub-prime crisis in the late 2007. This has brought negative impact on the world economic development. In general, people fear that this will result in the rise of trade protectionism in major developed countries including the U.S, which would also have negative impact on the Doha Development Agenda. What is the U.S. view to such opinion? What actions does the U.S. plan to take by playing a leading role with its own contributions to push forward the Doha multilateral trade negotiations, as a key economy that benefits most from the multilateral trading system?

ANSWER:  The United States’ economic growth increasingly depends on its ability to trade goods and services with foreign buyers and sellers, with export growth currently providing critical support to the U.S. economy.  Over the past year (first quarter 2007 to first quarter 2008), the U.S. economy expanded by 2.5 percent, with goods and service exports accounting for 41 percent of the expansion.  With the economy slowing recently to less than 1 percent growth, exports remain important in helping sustain jobs and growth.  Key government policy to help sustain this growth is the negotiation of new trade flows under the Doha Round negotiations and bilateral free trade agreements with foreign governments.  Market opening that results in new trade flows can provide the opportunity to further boost economic growth.  Studies show that the greater the level of ambition achieved in the Doha Round negotiations the greater the benefits will be to all countries, in particular developing countries, which stand to gain the most economic benefits through new market openings in key emerging economies.  The United States will continue to work to break down barriers to trade and investment wherever it can, and will continue to work for a successful conclusion to the Doha Round of trade talks this year.  At the same time, it is pursuing opportunities to open up new markets by passing free trade agreements. 

（ii）Preferential and other arrangements

18.  Please provide the statistics with regard to percentage of excluded products in the FTAs signed and implemented, including those in force and those concluded but yet to be implemented, by tariff line and by trade value. 
ANSWER:  The United States would be pleased to provide information on tariff line liberalization through the WTO Committee on Regional Trade Agreements (CRTA), and the RTA transparency mechanism that is in use there. 

19. Please provide information on the percentage of imports under the FTAs’ preferential regime to the overall imports in 2007, on a country-by-country basis. 

ANSWER:  Percentage of total U.S. imports in 2007 from individual FTA partners under FTA preferential regimes:

	Australia
	0.2%

	Bahrain
	0.01%

	Chile
	0.3%

	Israel
	0.1%

	Jordan
	0.02%

	Morocco
	0.01%

	NAFTA (Canada)
	8.2%

	NAFTA (Mexico)
	6.9%

	Singapore
	0.05%

	Dominican Republic
	0.1%

	El Salvador
	0.1%

	Guatemala
	0.1%

	Honduras
	0.1%

	Nicaragua
	0.0%


20.  Please provide detailed data on the contribution of FTAs in force to the growth of bilateral imports and exports of the U.S. in 2007, on a country-by-country basis. 

ANSWER:  Free trade agreements can be an important catalyst of cross border trade.  For example, since 2003, the year prior to entry into force of the U.S.-Chile FTA, total bilateral trade between our countries has grown approximately 170 percent.  Also, though the U.S.-Morocco FTA has only been in effect for two years, U.S-Morocco trade has already grown substantially.  From 2005 (pre-FTA) to 2007 (post-FTA), bilateral trade in goods between Morocco and the United States has doubled.

The U.S. International Trade Commission maintains an extensive database that has U.S. import data by country.  China is encouraged to use this free resource.  http://dataweb.usitc.gov/   

Aid for Trade  

21. Please explain what initiatives have been undertaken by the U.S. to fulfill its commitments on Aid for Trade? Please also explain how such new initiatives are different and additional from its previous ones and those under other framework?

22. It seems that the U.S. has yet more to do to meet its commitment of 0.7% of gross national income (GNI) as official development assistance (ODA) under the Monterrey Consensus.  What actions does the U.S. plan to take in order to effectively meet the target at an early date? Or the U.S. imply has no intention at all to meet such a target?

ANSWER:  Paragraph 41 of the Monterrey Consensus urges developed countries to “make concrete efforts towards the target of 0.7 percent of gross national product (GNP) as ODA”.   The United States and a number of other countries do not accept a formal target measuring aid as a percentage of GDP because the effectiveness of aid is more important than quantity, particularly when ODA can complement other sources of financing for development.  

However, in 2002, President Bush pledged at Monterrey to increase ODA by 50% over 2000 levels by 2006.  The 50% goal was achieved by 2003 and by 2006; the United States had increased ODA levels more than 130% over 2000 levels.  At the 2005, Gleneagles G8 Summit, President Bush announced the United States would double assistance to Africa between 2004 and 2010, a pledge the United States is also on track to meet.  U.S. assistance to Africa was $6.8 billion in 2006, 50% above the 2004 level.

The Paris Declaration on Aid Effectiveness formalized the commitment by donors and partner countries to take action to adopt best practices in the delivery and management of aid resources, as set out in paragraph 43 of the Consensus, and agreed to the achievement of specific targets by 2010.  In addition to joining this commitment to improve aid effectiveness, donor nations increased net disbursements of ODA by 78 percent between 2002 and 2006.

ODA is only one element of U.S. contributions to economic development in poor countries.  A more complete measure of how U.S. policies support economic growth and poverty reduction in the developing world is to examine total public and private sector resource flows from the U.S. to the developing world.  By including net trade and investment, personal remittances, and private grants by companies and NGOs in the total, it becomes clear that support for developing countries takes many different forms and does not come from the government alone.  However, government policies both promote and facilitate trade, investment, and other financial flows.   Efforts to support and increase such flows promote development, employment, and growth in poor countries.   

In 2005, total resource flows from the U.S. to the developing world – ODA, net imports, net private investment, personal remittances, and private grants by companies and NGOs – reached $638 billion.  This figure represents 5.1 percent of U.S. GDP.  U.S. ODA of $27.6 billion, the largest amount of ODA extended by a single country, was 0.22 percent of GDP.   

23．It is believed that provision of Duty-free quota-free treatment to products imported from LDCs was a significant outcome of HK Ministerial Conference, which was also a mandatory obligation for all developed members, including the U.S.  Could the U.S. confirm whether it has fulfilled this obligation? If yes, please provide relevant information including statistics and any possible exclusion. If no, please explain the reason and its plan, if any, to fulfill such obligation.

ANSWER:  In Hong Kong, WTO Members agreed to provide duty-free and quota-free market access to products originating in LDCs.  The United States agreed to implement the duty-free, quota-free obligations contained in Annex F of the Hong Kong Ministerial Declaration in conjunction with the results of the Doha Round.  We are working on implementing the terms of the decision in a fully transparent manner that will result in commercially meaningful opportunities for the LDCs and we take seriously the need to address the full array of factors that contribute positively to utilization of preferences.  For additional information, please refer to the United States’ notifications to the WTO concerning duty-free market access for LDCs, contained in document WT/COMTD/W/149 and its addendums.

III．Trade Policies and Practices by Measures

（2）Measures Directly Affecting Imports

（i）Customs procedures

24. （page 25, paragraph 16）The Secretariat Report notes that a customs bond must be posted for each importation of merchandise. The bond could be as high as three times of the total of the imported merchandise value plus import duties, taxes, and fees. According to CBP，bonds allow importers to take possession of their merchandise ahead of time thus facilitating trade. However, such a compulsory requirement will tie up the importer’s cash flow to a great extent therefore not facilitating trade.  Please elaborate the considerations in making this customs bond requirement. 

ANSWER:  Under the U.S. system, goods are permitted to enter the customs territory of the United States without having paid duties or other liabilities imposed by law.  In this manner, the United States expedites the entry of goods and does not make the importer wait for the final determination of duties owed or other liabilities under the law.  However, since the goods will have been long since released from U.S. Customs and Border Protection (CBP) custody and would not be available for return to satisfy any obligations of the importer when they are legally determined to be due, it is necessary for CBP to have some security against payment of amounts lawfully owed.  The fees surety providers charge an importer to obtain a bond are generally a very small percentage of the face value of the bond.

25.  (page 27, paragraph 24) According to the Implementing Recommendations of the 9/11 Commission Act of 2007, all containers from a U.S.-bound vessel must be scanned using non-intrusive imaging and radiation detection equipment. However, according to C-TPAT, its participants shall enjoy lower inspection rate.  Please clarify the discrepancy between the Act and the Programme. 

26.  Please provide the findings of assessment of the 100% scanning pilot programme and if possible, explain the conclusions of the assessment. China is concerned that the implementation of 100% scanning requirement will create extra customs procedures and increase trade costs. Could the U.S. elaborate what measures might be adopted to avoid or minimize the negative impact of such requirement to international trade?
ANSWER (25-26):  Customs and Border Protection (CBP) and the Department of Energy (DOE) continue to study and evaluate the results of the Secure Freight Initiative (SFI) pilot programs.  All data gathered from these pilot programs will be reported to our Congress.   Any decision on the expansion of SFI will be informed by the information yielded from the initial pilot ports.  Any expansion will be done in a reasoned, responsible, and risk-based manner.

27.  The U.S. Department of Homeland Security has published a “10+2”requirement which requests the submission of 10 data elements by importer or their designated agent and 2 data elements by carrier or their designated agent 24 hours prior to loading the U.S.-bound vessel. 

a. The U.S. emphasized that this requirement was made for security reason and not for commercial or trade enforcement purpose. However, there are wide concerns that too much and strict port security requirements make it a drawback from trade facilitation. We would like to know what efforts have been or will be made by the U.S. to minimize its negative impact on trade. How have the public concerns been taken into consideration by the U.S. authorities?

ANSWER:  In developing the rule, CBP has consulted closely with traders.  In addition to reviewing the comments submitted on the draft rules, CBP is continuing its outreach to the trade community regarding the Security Filing.  In this regard, the participation of traders in the Advance Trade Data Initiative (ATDI) has been instrumental in CBP’s successful crafting of the proposal.  Through the collaborative ATDI process, CBP was able to identify data that commonly exists, is currently used by traders, and, if obtained in a timely fashion, would greatly benefit CBP’s targeting and analysis of potentially high-risk cargo prior to U.S. arrival.

b. How will the issue of commercial information confidentiality be properly addressed? 

ANSWER:  The United States fully appreciates the importance of maintaining the confidentiality of commercial information, and will do so in accordance with the Trade Secrets Act and the Privacy Act.

c. Please update the progress on this requirement.

ANSWER:  The United States is currently in the process of developing a rule on this topic.

28.  According to the ruling of the Ninth Circuit Court of Appeals in Apr. 2008, U.S. customs and boarder control agencies have the authority to search, review and copy the content of the laptops/electronic equipments without identifying specific reason for suspicion.  Please explain what measures have been adopted by the U.S. to ensure that these contents were not subject to abuse.
ANSWER:  The question does not specify the ruling in question and we are therefore not in a position to comment.  As noted, the United States fully appreciates the importance of maintaining the confidentiality of commercial information, and will do so in accordance with the Trade Secrets Act and the Privacy Act.

（iii）Rules of Origin

29.  (page 29, paragraph 35) The Report notes that “Determination of origin relies on self-certification.” Please explain what the term “self-certification” means.
ANSWER:  CBP generally accepts importer assertions as to the origin of goods without verification and, in that sense, relies on “self-certification” by importers.  However, CBP does engage in spot verifications, as well as verifications when it suspects the asserted country of origin is incorrect.
30.  (page 29, paragraph 36) The Report notes that “however, these general standards may be adapted and interpreted further by agencies other than CBP to fit the needs and purposes of particular context in which non-preferential rules are applied. ” Please clarify what are the “agencies” as referred to in the paragraph.  What is the relationship between the CBP and the “agencies” in terms of ROO interpretation right?
ANSWER:  There are various provisions of U.S. law that require determinations of origin or of whether a product is domestic or imported.  The authorities who administer these laws must interpret them in accordance with their particular requirements.

31.  (page 29, paragraph 37) The Report notes that the “wholly obtained” criterion is used in the U.S. FTAs, including those that have entered into force since last review. As we understand, “wholly obtained” is only one of the criteria.  Could the U.S. clarify what are the other criteria?
ANSWER:  U.S. preferential rules of origin schemes employ the “wholly obtained” criterion for goods that are wholly the growth, product, or manufacture of a particular country.  For goods that do not meet this criterion (goods that consist in whole or in part of materials from more than one country) most U.S. preferential rules of origin schemes are based: 

• on a change in name, character, and use (substantial transformation) and 

• on a required minimum local value content; unless specified otherwise, the cost of foreign materials may not be included in local value content unless they have been substantially transformed into a new and different article of commerce before being used to produce the good that is imported into the United States.

32.  (page 30, paragraph 38) The Report mentioned about “double substantial transformation”.  Please explain how to apply the “double substantial transformation” criterion to determine the country of origin.
ANSWER: A substantial transformation has occurred when an article emerges from a process with a new name, character or use, different from that possessed by the article prior to processing. A double substantial transformation is when the result of the first substantial transformation is used to produce another article with a new name, character or use.

33.  (page 30, paragraph 38)  The Report mentioned that to qualify for preferential tariff treatment under the programmes, apparel must use U.S. components, regional components up to an annual cap.  Please explain how the annual cap is calculated, what factors are considered/included, and if there is a uniform formula for the calculation.

ANSWER:  The amount of the ‘annual cap’ is established by Congress as a specific percentage of the aggregate square meter equivalents of all apparel articles imported into the United States in the preceding 12-month period for which data are available.  The calculation is a simple mathematical exercise based on the statutory percentage established by Congress.  

34.  (page 30, paragraph 39) The Secretariat Report notes that “this scheme benefits U.S. companies with investments in Mexico and Canada, and helps to integrate regional production.”  Please elaborate how such schemes help to integrate regional production, and what are the policies and measures adopted or will be adopted by the U.S. to promote regional production integration.

ANSWER:  A limited amount of woven apparel assembled in the CAFTA-DR from NAFTA inputs can enter Mexico, Canada or the U.S. duty-free as an originating CAFTA-DR product.  The concept was designed to allow greater sourcing flexibilities and to build on existing commercial relationships between NAFTA fiber, yarn and fabric producers and CAFTA-DR apparel manufacturers.

（iv）Tariff

35. According to U.S. current tariff schedule, high tariffs, whose tariff rates are 3 times higher than the national average, account for 5% of the total tariff-lines. The tariff rates of tobacco, yogurt and peanuts are as high as 160% to 350%. The tariff rates of other agriculture products range from 50% to 110%. High tariffs and tariff peaks concentrate on agriculture products, on which the U.S. has strong competitiveness, as well as textile and clothing, footwear and travel products, on which developing countries have strong export interests.  Please explicate the policy consideration behind the tariff structure and the possible effect on export from developing countries to U.S.

ANSWER:  Generally, the highest agricultural tariffs maintained by the United States are the over-quota tariffs maintained on products subject to tariff-rate quotas.  These tariff-rate quotas were established during the Uruguay Round negotiations when the United States converted the absolute-quotas on these products into tariff-rate quotas. 

The average bound U.S. agricultural tariff is only 8.9%, among the lowest in the world.  In addition, imports of most products of developing countries benefit from duty-free treatment under various unilateral preference programs.  The United States will lower all its bound tariffs within the framework of multilateral negotiations where all countries make similar contributions to promoting international trade.

36. Recently, the CBP has changed the custom classification of multiplayer hard-wood parquet, from the original HS heading 44.18.30 to heading 44.12. Consequently multiplayer parquet imports are subject to a duty of 8%, instead of the original duty-free treatment, which greatly affects the exporting enterprise and future exports.  Please explain the reasons for this tariff classification adjustment.

ANSWER:  Tariff classification is determined by the attributes of a specific product.  Inquiries about the tariff classification of specific products should be provided to the U.S. Customs and Border Protection (CBP).  

Please provide the import volume of the affected products in the latest 3 years and identify the principal suppliers of such products.

ANSWER:  U.S. import volumes of these or any tariff headings can be found on-line at the U.S. International Trade Commission at dataweb.usitc.gov

（v）Other charges affecting imports

37.  (page 34, paragraph 61-64) The Secretariat Report notes that U.S. applies federal excise taxes on certain imported and domestic products. Reduced tax rates are applied for domestic brewer with an annual production of 2 million barrels of beer or less and domestic wine producers with an annual production of 0.15 million wine gallons or less.  Also, the U.S. does not apply a value added tax. Sub-federal governments may impose sales taxes and additional excise taxes on imports and domestic products.  a. Please explain the tax bases for sales tax and additional excise tax imposed by the sub-federal governments respectively for domestic products and for imported products.
ANSWER:  State and local sales taxes are taxes collected on retail sales of goods and services to consumers.  Without more specific information, we cannot comment on the portion of the question that concerns any “additional excise taxes” that may be imposed by States and local governments.

b. If the tax bases are different for imported and domestic products, please explain why.

ANSWER:  The total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production, so any excise tax advantages offered to these producers have no trade distorting effect.

c. Please justify the preferential tax policy for domestic brewers and wine producers, and its conformity with the WTO rules. 

ANSWER:  The total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production, so any excise tax advantages offered to these producers have no trade distorting effect.

(vi)  Anti-dumping and countervailing measures 

38.  Sec. 210.16(c) of the Commission’s Rules of Practice and Procedure stipulates that U.S. international Trade Commission can issue General Exclusion Orders (GEOs) in the 337 investigations. Sec. 210.39(b) of the Commission’s Rules of Practice and Procedure stipulates that in case of a parallel suit in a district court, the district court will suspend the suit and resume after the ruling of the ITC has been issued. 

For imported products, the complainant may initiate a 337 investigation, request for a GEO and at the same time file a parallel suit with a district court. However, for the U.S. domestically produced products, the complainant can only file a suit with the district court and can not apply for a GEO. Correspondingly, this means that foreign producers and importers may face two connected suits, while the local producers only need to handle one suit at the district court.  a. Please explain how this treatment is consistent with the national treatment principle of WTO. Please also explain the consistency of the measure with Article 27 of the TRIPS Agreement, which requires that “...patents shall be available and patent rights enjoyable without discrimination as to the place of invention, ... and whether products are imported or locally produced.”

ANSWER:   SEQ CHAPTER \h \r 1The issuance of general exclusion orders is governed by section 337(d)(2).  While it is possible that a patentee may commence a civil action in a United States district court and also file a complaint at the ITC under section 337, the respondent may obtain a stay of the district court proceeding effective until the conclusion of the ITC proceeding (and any appeals there from) in accordance with 28 U.S.C. 1659(a).  The record of the ITC proceeding may then be used in the district court action, subject to the Federal Rules of Civil Procedure and the Federal Rules of Evidence.  These provisions are consistent with the GATT 1994.  Article 27 of TRIPS relates to patentable subject matter and has no relevance to section 337, which does not address or affect what constitutes patentable subject matter.

b. Please explain the consistency of the GEO with Article 42 of the TRIPS Agreement which requires “Fair and Equitable Procedures”.

ANSWER:   SEQ CHAPTER \h \r 1 Section 337 proceedings are conducted in accordance with the adjudicative provisions of the Administrative Procedure Act.  These provisions ensure that the Parties to any proceeding receive fair and equitable treatment.  We note that Article 49 is the relevant provision of the TRIPS Agreement, which requires, in relevant part, that “such procedures shall conform to principles equivalent in substance to those set forth in this Section” [Section II of the TRIPS Agreement].   We also note that a dispute settlement panel recognized that application of GEOs did not as such violate the General Agreement on Tariffs and Trade.

c. Please indicate whether U.S. is considering amending the application of GEO. 

ANSWER:  The Administration is not currently considering  SEQ CHAPTER \h \r 1plans to amend section 337(d)(2).

39.  U.S. has initiated numerous antidumping investigations against China in the past 30 years. The amendment of U.S. antidumping law in the 1980s has allowed cumulative assessment in the determination of injuries. Art. 771(7) (G) of the Trade Act of 1974 (19U·S·C·§1677(7) (G)) stipulates that in the determination of “material injury” or “threat of material injury” for a certain domestic industry, “if such imports compete with each other and with domestic like products in the United States market”, “the Commission shall cumulatively assess the volume and effect of imports of the subject merchandise from all countries”. It is believed that the cumulative approach of assessment leads to a greater possibility of finding injuries.

Could the U.S. explain such practice of cumulative approach conform to the AD Agreement?

ANSWER:  Article 3.3 of the Antidumping Agreement specifically recognizes that investigating authorities may cumulate the injurious effects of subject imports from more than one country based on the view that simultaneous imports from several countries can have an aggregate effect on the industry in the importing country. US law and practice are consistent with Article 3.3.  Further, the Appellate Body found in the dispute involving OCTG from Argentina that cumulation is also permissive in five year reviews conducted pursuant to Article 11.3 of the ADA.

40.  The U.S. Department of Commerce has initiated 11 joint antidumping/countervailing investigations against imports from China since the end of 2006. China notes meanwhile, U.S. still denies the market economy status of China. It is also noted that it is U.S.’s consistent practice not to apply countervailing investigations on the non-market economy countries. This can be verified by various rulings of courts and the Department of Commerce. In both the report entitled “U.S.-China Trade Commerce Faces Practical and Legal Challenges in Applying Countervailing Duties” submitted by the U.S. Government Accountability Office (GAO) to the Congress in Jun. 2005, and the testimony of Mr. Loren Yager, the chief for the international affairs and trade of GAO, to the Congress (U.S.-China Trade Challenges and Choices to apply Countervailing Duties to China), it was recognized that there are legal and practical difficulties with regard to countervailing investigations against China. The explanation offered by U.S. on this discrepancy is that China’s current economic situation is already very different from the traditional soviet mode, and that the criteria for initiating countervailing investigations are already met. Nevertheless, the Department of Commerce states quite the opposite: that the major factors of production, including land, loans, raw materials are controlled or manipulated by the government and there’s no effective market or market price.  Please justify the applicability of countervailing investigations on the products from a “non-market economy” as recognized by the U.S.
ANSWER:  The Department of Commerce has fully explained its rationale for applying the U.S. countervailing duty (CVD) law to China.  In initiating the CVD investigation involving glossy paper exports from China in 2006, Commerce determined that it was appropriate to revisit the question of the applicability of the CVD law to non-market economy countries, and in particular, China and its economy today.  In that investigation, Commerce found that there is nothing in the U.S. CVD law that prevents applying that law to a non-market economy.  Commerce also concluded that in the case of China, its economy today is vastly different from the economies addressed when Commerce’s policy regarding non-market economies was articulated in the mid-1980s.  In that regard, Commerce further found that the nature of the Chinese economy today allows Commerce to identify and measure countervailable subsidies.  

Please explain what fundamental changes have occurred in China’s economy that has qualified as applicable to the countervailing investigations? 

ANSWER:  Commerce explained these changes in detail in the glossy paper CVD investigation. They included, inter alia, (1) that private industry now dominates many sectors of the Chinese economy, and entrepreneurship is flourishing; (2) foreign trading rights have been given to over 200,000 firms; (3) many business entities are generally free to direct most aspects of their operations, and to respond to (albeit limited) market forces; (4) the role of central planners is vastly smaller than in the past; and (5) many more companies’ export activities are independent from the PRC government in comparison with the early- to mid-1990s.  Given these changes, Commerce determined that the nature of the Chinese economy has changed so that it is now possible to determine whether the Chinese government has bestowed a subsidy upon a Chinese producer (i.e., the subsidy can be identified and measured) and whether any such benefit is specific.

41.  The Department of Commerce has initiated numerous joint antidumping/countervailing investigations against imports from China. In the antidumping investigations, U.S. regards China as a non-market economy and applies substitution method in calculating the dumping margin. China’s understanding is that it has been a consistent practice of U.S. to apply joint antidumping/countervailing investigations only to the “market economies”. While for the “non-market economies”, it only applies antidumping investigations because it is already adequate to use non-market method to remedy an unfair trade resulted from the government’s price interference and distortion, including providing subsidies.  Please explain why no measures have been taken to avoid joint AD/CVD investigations against products imported from China since the U.S. regards China as a non-market economy?

ANSWER: Antidumping and countervailing duties offset distinct and different unfair trade practices.  There is nothing in either the Antidumping or Subsidies Agreement that prevents Members from investigating concurrent AD and CVD cases.   
42.  In the U.S. countervailing investigations against China, despite the ample amount of factual evidence provided by China on the prices of land, raw materials, water and energy, the U.S. refused to accept the fact that the prices for the abovementioned factors have already been highly market-oriented, and insists on the use of external benchmarks. For raw materials, U.S. refused to use the price of China’s importation from market economies. For the prices of land, water and interest rates, it is a common understanding that different countries, even among countries of similar economic development, apply different rates and there’s no objective base rate that is applicable to all Members.  For each of the abovementioned factor of production, please specify the reasons for rejecting to adopt China’s domestic price or price of imports from a market economy. Please also justify the rationality for using external benchmarks instead of China’s domestic prices. 

ANSWER:  Commerce has used benchmarks derived from sources outside China when it determined that the use of domestic Chinese prices posed special difficulties because they were unreliable due to distortions in the market.  For example, in the glossy paper case, Commerce determined that Chinese interest rates were distorted because of the role of the government in the domestic banking sector.  In the laminated woven sacks investigation, Commerce preliminarily determined that land prices in China could not be used as benchmarks, because of pervasive government intervention in the domestic land market.  Finally, in the steel pipe cases, Commerce rejected Chinese hot-rolled steel prices in its preliminary determinations because of the overwhelming dominance of government entities in the domestic steel market.  In each of these cases, Commerce used third-country prices to calculate the benefit from government-provided loans, land and steel.  With regard to water, however, the Department has used rates in China as benchmarks in its benefit calculation.  Further, in the final determination of the circular welded pipe investigation, Commerce used, in part, certain import prices for hot-rolled steel into China as benchmarks for its analysis.  Such prices are also considered Chinese domestic prices.   Each of these determinations is fully consistent with the U.S. CVD law, Commerce’s regulations, and the WTO Subsidies Agreement.
43. According to Article 11.2 of the Agreement on Subsidies and Countervailing Measures (SCM), applications for initiating a countervailing investigation shall include “sufficient evidence” and “simple assertion, unsubstantiated by relevant evidence, cannot be considered sufficient to meet the requirements”. Article 13.1 also requires that “in any event before the initiation of any investigation, Members the products of which may be subject to such investigation shall be invited for consultations”.

The U.S. maintains a low standard for the “sufficient evidence” test in accepting the applications for CVD investigations, and requires China to prove the “simple assertion” test. This is a significantly imbalanced distribution of burden of proof, and has led to the abusive use of countervailing measures by the U.S. industries. Apart from this, U.S. allows new claims to be submitted after a case is registered, and for these newly submitted claims, Member(s) involved were not consulted. The practice is inconsistent with the provisions of Article 13.1 of the SCM Agreement. 

a. Please explain the standards for the “sufficient evidence” test for accepting a CVD application. Please specify how these standards are in line with the requirements of Article 11 of the SCM Agreement, and how will U.S. take measures to avoid abuse of countervailing measures?

b. Please explain the standards for accepting new claims after a case is registered, and what efforts will be made to fulfill the requirements of Article 13 of the SCM Agreement?

ANSWER:  The U.S. CVD law requires Commerce to initiate a CVD proceeding whenever an interested party files a petition on behalf of an industry that (1) alleges the elements necessary for an imposition of a duty and (2) is accompanied by information reasonably available to the petitioner supporting the allegations.   This standard is fully consistent with Article 11 of the SCM Agreement.  Moreover, the United States carefully examines all subsidy allegations, including those made after a case is initiated, to determine whether the statutory requirements for initiation are met.  Where a petition does not meet the statutory requirements for initiation, Commerce will not initiate an investigation.  Similarly, if an allegation as to a specific program does not meet the aforementioned requirements that program will not be included in the investigation.  For example, in numerous instances in ongoing CVD investigations, Commerce did not include in its investigation certain subsidies alleged by petitioners, including those alleged following the initiation of an investigation.  In each case, the allegations failed to meet the statutory requirements for initiation.  

Further, in each of the CVD investigations initiated to date, the United States has fully met its requirements under Article 13 of the SCM Agreement.  The U.S. Commerce Department is also always willing to discuss a subsidy allegation made after the initiation of a case and prior to its possible inclusion in the investigation.  

44. (page 36, paragraph 70) The Secretariat Report notes that AD and CVD investigations may be suspended based on an agreement with the exporter or foreign governments.  What is the working procedure to reach such an agreement? Will the U.S. accept the price undertakings if the exporter or foreign government initiates an offer? If not, what is the reason?
ANSWER:  The opportunity to request a price undertaking is provided for under U.S. law and regulation and is available in all investigations.  Generally, a party will approach the Department seeking an agreement and discussions may begin at that point.  Whether an agreement is entered into in any particular case depends upon whether the parties are able to reach an agreement that meets the conditions of U.S. law, which are consistent with the AD and SCM Agreements, and which is practical and administrable.  The United States does not accept every price undertaking sought by exporters or foreign governments and exporters or foreign governments do not accept every counter-offer from the United States.  As a general matter, the Department prefers to allow our AD/CVD laws to correct for any distortions in the market.  Whether a price undertaking is accepted or not depends on the facts of a particular case.  Where parties seek an agreement but an agreement is not entered into, the most common reason is that the negotiators were simply unable to reach mutually satisfactory terms.  

45. (page 36, paragraph 70) The Secretariat Report notes that the agreement with respect to CVD investigations may involve quantitative restrictions. a. Please clarify how such quantitative restrictions conform to Article 11 of GATT, Article 18.1 of Anti-dumping Agreement and Article 11 of SCM Agreement. 

ANSWER:  The provision of U.S. law referenced provides Commerce the discretion to accept an undertaking involving quantitative restrictions in very limited circumstances.  There are no such agreements in effect at present.  In light of these facts, and given that it has not been established that such restrictions are inconsistent with the provisions referenced in the question, we do not believe it is incumbent upon us to explain why they are consistent.

b. Please explain how the U.S can ensure transparency of such agreements with exporters or foreign governments.

ANSWER:  In developing an agreement, Commerce negotiates directly with the exporters in the case of a market economy agreement and directly with foreign governments in the case of a non-market economy agreement.  No less than thirty days prior to entering an agreement, Commerce releases to all interested parties a draft agreement text and provides an opportunity for parties to comment on the text.  Any agreement into which Commerce enters is published in the Federal Register and available on the internet.

46.  With regard to the sunset review, will the U.S. adjust the scope of products under investigation and domestic like-products in the review?  Are these products necessary to be newly emerged products during the period when anti-dumping measures are imposed? In this kind of reviews, will the investigation authority conduct investigations on the domestic injury to the industry and the possibility of recurrence?

ANSWER:  The scope of any sunset review will reflect the scope of the original antidumping duty order and any modifications resulting from subsequent scope rulings and/or changed circumstances determinations issued by the administering authority.

（vii）Safeguards

47. On Mar. 5th, 2002, U.S. initiated safeguard measures against imported steel products and imposed Steel Import Licensing and Surge Monitoring (SILSM) for the imported steel products, and the Department of Commerce issued implementation rules for SILSM on Dec. 31, 2003. On Dec. 4, 2003, President Bush terminated the safeguard measures, but SILSM was maintained until Mar. 21, 2005. On Mar. 11, 2005, the Department of Commerce issued a regulation on the Steel Import Monitoring and Analysis System (SIMAS) to replace SILSM and the new system is effective until Mar. 21, 2009. SIMAS also expanded the scope of covered steel products.  a. Please explain the purpose for adopting automatic SIMAS and the reason for expanding the scope of covered steel products. 

ANSWER:  The Steel Import Monitoring and Analysis (SIMA) system is composed of two parts – an internet-based import licensing system and a public website that displays aggregate import statistics.  The internet-based licensing system is automatic, free of charge and consistent with our international obligations.  It is solely designed to provide fast and reliable statistical information on steel imports to both the government and the public.  When the SIMA system was originally established pursuant to section 201, the scope of the SIMA system was identical to the scope of the safeguard.  When the program was extended under Department of Commerce authority, the scope was modified to bring it into harmony with other widely accepted definitions of basic steel mill products in order to provide greater clarity to steel producers, consumers and the trading community.  This involved the both the addition and deletion of steel products from the scope of the program.

b. Please explain how the U.S. government will protect the commercial secrets involved in the steel imports.

ANSWER:  The SIMA system provides the public and market participants with virtually real-time access to aggregated import pricing and volume information that can be used to assess current conditions in the U.S. market for steel products.  No business proprietary information is released to the public; SIMA follows the guidance of the Bureau of Census data release practices.

c. Please clarify whether SIMAS has led to any subsequent trade measures including safeguards.

ANSWER:  The SIMA system’s sole purpose is to provide the government and public with up-to-date statistical information on U.S. steel imports.  It has not led to any trade measures including safeguards. 

（x）Standards and other technical requirements 

48.  In January, 2007, the U.S. started its implementation of repetitive use program of electronic products in the state of Washington, which covers provisions on manufacturers, collectors, and registration of transporters, labeling, fee charging, and punishment for violations.  Could the U.S. please clarify the scope of electronic products subject to the regulation and the criteria and procedures for the operation?
ANSWER:  Without further information, it is difficult to know to what Washington State regulation China’s question refers.   If the question refers to amendments to the Washington State Electronic Product Recycling Program, please see G/TBT/N/USA/207 (August 11, 2006), as well as G/TBT/N/207/Corr.1 (August 18, 2006), and G/TBT/N/207/Add.1 (August 7, 2007), which indicate that the products covered are electronic products (HS Chapter 8471, 8540) (ICS 31).  For further assistance, see the Washington State Legislature’s website at <<http://apps.leg.wa.gov/RCW/default.aspx?cite=70.95N>>.  You may also contact the U.S. TBT Inquiry Point at <<ncsci@nist.gov>>.

49. In 2007, FDA tightened inspection on the China’s exports to U.S. While fully respecting U.S.’s rights under the SPS agreement, it has to be pointed out that some inspection process last up to 2-3 weeks, significantly affecting China’s export to U.S. In addition, the high inspection fees also prevented exports from the SMEs, leading to a significant reduction in the import from China. 

It was also claimed by Chinese exporters that different inspection standards have been applied for certain products which discriminates against the imported products. a. Please explain whether the U.S. is considering adopting measures to ensure reasonable timeframe for the inspections.

ANSWER:  FDA inspections do not last 3 weeks. Some FDA laboratory analyses of imported and domestic products may take significant time to process depending on the complexity of the analysis and the backlog in place at the time.  FDA attempts to complete all analyses in the most expeditious manner possible and will be happy to investigate any specific claims of undue delay in particular instances.

b. Please justify the application of different standards to the imported products. 

ANSWER:  FDA does not apply different standards to imported food than it does to domestically produced food.  Both domestic and imported products must meet requirements of the Federal Food, Drug, and Cosmetic Act, 21 United States Code 321 et seq.  Certain imported products with a history of violative shipments may be listed in an FDA import alert which contains guidance for importers relating to entering future imported products.

50.  The Public Health Security and Bioterrorism Preparedness and Response Act of 2002 (the Bioterrorism Act) set rigorous principles for food safety and prevention of bioterrorism. The FDA is the agency in charge and had formulated a series of measures to implement the Act. 

Without prejudice to U.S.’s right to secure food safety and prevent bioterrorism, the reflection from the Chinese industries is that the new regulations are excessively complicated in terms of inspections, registration and notification, which reduced the speed of customs clearance, increased export-related costs and raised uncertainty and unpredictability, affecting normal trade.  a. Please explain in what ways the Act and its implementation reflects the requirement of “minimizing negative trade effects” as stipulated in Article 5.4 of the SPS agreement. 

ANSWER:  The requirements for prior notice and registration were established by Congress with the passage of the Bioterrorism Act to improve the ability of the United States to prevent, prepare for, and respond to bioterrorism and other public health emergencies.  The registration rulemaking process consisted of a proposed rule, interim final rule, and final rule.  FDA has issued a proposed rule and interim final rule for prior notice; the final rule will be issued in the near future.  FDA has encouraged public comment at every stage of the Bioterrorism regulations’ development.  FDA developed and published regulations which were open to public comment from both domestic and foreign parties.  FDA also conducted numerous outreach meetings directed at foreign stakeholders, both within the U.S. to foreign embassy officials in Washington and via videoconference.  FDA received numerous comments from foreign governments, industries, and trade associations on both rules.  FDA reviewed the comments that were submitted during the comment period and developed the rules, taking the comments into account.  FDA also allowed for several opportunities for interested individuals to provide comments even as we began implementation of the interim final rule to make sure that we minimized any negative effect on trade while ensuring our food safety and security.  FDA is aware of the international trade obligations of the United States and has considered these obligations throughout the rulemaking process.  These rulemakings are consistent with these international obligations.  FDA has actively explored ways to reduce the burden on industry to the extent feasible while fulfilling the Bioterrorism Act mandates.  

Accordingly, to alleviate some of the burden registration requirements may impose on industry, FDA modified some of the elements of registration in the interim final rule, including emergency contact information; the definitions for ‘‘farm,’’ ‘‘facility,’’ and ‘‘retail food establishment,’’ and the timing for submitting updates to FDA when required elements in a registration change.  FDA also notes that the registration requirement applies to domestic facilities, as well as foreign facilities, and that the registration provisions in the Bioterrorism Act contain certain exclusions that apply only to foreign facilities.  (See e.g., 21 CFR 1.226(a), which exempts from the requirement to register a foreign facility, if food from such facility undergoes further manufacturing/processing (including packaging) by another facility outside the United States; no similar exclusion applies to facilities within the Unites States.)  FDA believes its registration system is an efficient and straightforward process, and has received positive comments from stakeholders.

FDA notes that the current registration process is designed to be flexible in that persons registering a facility may do so using one of four options: electronically, by mail or by fax using a hard copy of the registration form, or by submitting a CD-ROM for multiple registrations.  Registration information may be updated or a registration may be cancelled using any one of the four options.  Electronic registration provides an especially efficient means for registering a foreign facility, updating registration information, and canceling a registration.  In addition, the information required to register a facility is minimal, with many types of information designated as optional.  

Although FDA cannot discuss any changes to prior notice requirements in the final rule as the Administrative Procedure Act prohibits FDA from addressing comments during a pending rule making process, FDA have carefully considered all comments received and are aware of the impact of the rule on trade.  FDA notes that trade continued without significant interruption on the implementation date of December 12, 2003, and found that the implementation of the prior notice requirements was relatively smooth. 

FDA further notes that when the registration and prior notice requirements were initially implemented in 2003, FDA published a Compliance Policy Guide for each of the rules: Compliance Policy Guide 110.300, Registration of Food Facilities Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002; and Compliance Policy Guide 110.310, Prior Notice of Food Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002.  These Compliance Policy Guides (CPGs) described the US strategy for maintaining an uninterrupted flow of food imports while improving their safety in accordance with the Bioterrorism Act requirements.  The CPGs included a transition period during which we emphasized education to achieve compliance and assisted submitters to become accustomed to the new requirements.

b. Is the U.S. considering adopting measures to reduce the negative impacts on the exporters?

ANSWER:  Since these regulations were first implemented almost five years ago, we believe the food industry has successfully adapted to these requirements.  FDA is not aware of continuing problems associated with the registration and prior notice requirements.  FDA believes that the graduated enforcement process coupled with the vigorous education and outreach efforts by both the government and the industry have resulted in a relatively smooth transition to the new procedures and have improved compliance with the new requirements.  FDA notes that Compliance Policy Guide 110.310, Prior Notice of Food Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002, (CPG 110.310), for the prior notice interim final rule includes a provision (section III(c)(3)) that FDA and US Customs and Border Patrol will not take regulatory action when prior notice is not filed for food imported for non-commercial purposes with a non-commercial shipper.  Other CPG 110.310 provisions include:  (1) food imported or offered for import for quality assurance, research or analysis purposes only that fails to have the required manufacturing facility registration number; and (2) food imported without the required registration number of the manufacturer if the submitter provides FDA with certain alternate information.  

51.  China is the U.S.’s largest export market for poultry products. However, China’s export of cooked poultry products to the U.S. market has encountered difficulties for many years. After rounds of tough negotiations, U.S. officially recognized the equal status of China’s sanitary administration for the cooked poultry products. On May 24, 2006, U.S. has passed an Act that allows importation of China’s cooked poultry products that are produced with the U.S. approved raw materials. U.S. has also expressed on numerous occasions that technical matters, including food safety issue with respect to China’s export of cooked poultry products to the U.S. is already resolved and the importation should begin as soon as possible. However, on Aug. 3rd, 2007, the U.S. House of Representatives has passed the 2008 Agriculture Appropriation Bill, Article 733 of which requires that the appropriations shall not be used to enact or implement rules that allow importation of cooked poultry products from China. In December 2007, the bill was approved by the Senate and signed by the President. a. Does the U.S. consider restricting importation from a specific country through limiting the use of government fund a discriminatory practice and that such protectionist practices should be abolished? 

ANSWER:  The United States places great importance on ensuring that its measures are based on science.

b. Please explain the consistency of Article 733 of the abovementioned bill with Article 11.1 of the GATT 1994 on the general elimination of quantitative restrictions. Does the U.S. have plans to bring the measure in conformity with the WTO rules?

ANSWER:  Section 733 is set to expire at the end of the fiscal year.  

c. As the world’s largest trading and developed nation, the U.S. plays an exemplary role to the world trade system. Has the U.S. considered taking measures to compensate for the losses of other Members of the WTO that were harmed by this provision? 

ANSWER:  The United States is committed to ensuring that its measures are in compliance with the WTO SPS Agreement.  Given that market access had not been granted prior to enactment of the legislation, it is not clear what, if any, losses were incurred. 

d. Does the U.S. have any plans to normalize trade in cooked poultry products with China in the near future? If so, what specific measures are going to be adopted?

ANSWER:  The United States intends to complete its risk assessment and rulemaking process in a timely fashion.
52.  (page 51，paragraph 148) The Secretariat Report notes that there are no statutory limitations regarding the duration of the process to approve first-time imports of plants, animals, and their products into the United States.” 

a. Please explain reasons for not setting a time limit for the approval process?

ANSWER: Sanitary and Phytosanitary measures in the United States are based on science and undergo a comprehensive transparent rulemaking process.  It is not possible to ensure review of the scientific evidence and to respond to comments on proposed measures sent by interested stakeholders, including WTO members, within a pre-determined and inflexible timeframe.  

b. Members are concerned that this will lead to increased uncertainty for trade in the covered products. What’s the U.S.’s view? Is the U.S. planning to adopt measures to address Members’ concerns? 

ANSWER:  It is our view that a transparent rulemaking process that bases decisions on scientific evidence ensures certainty for our trade partners and facilitates trade.  

（3）Measures Directly Affecting Exports

（ii）Export restrictions and controls

53.  China is the largest market affected by U.S.’s export restrictive measures. U.S. is a strong nation in terms of science and technology, However, according to the U.S. statistics, U.S.-China bilateral trade in high-tech products registered a deficit of 67.65 billion USD in 2007, accounting for 26.4% of the total bilateral trade deficit. According to China’s statistics, the U.S.’s share in China’s import of high-tech products dropped from 18.3% in 2001 to 8.5% in 2007.   In 2007, the Department of Commerce issued a new regulation on the export control, requiring China to expand the scope of coverage of products subject to the verification of the end users and end use (VEU). 

ANSWER:  The U.S. Government does not agree with the statistics as presented above.  According to the data available to the U.S. Government, the U.S. market share of Advanced Technology Products (ATP) into China in 2007 was only 7.8%, and not 8.5%. Overall, the significant drop in U.S. exports of high technology goods to China should not be attributed to U.S. export controls, as less than 0.9% of total exports to China require a U.S. Department of Commerce dual use license.  A large percentage of the decline in these U.S. exports should instead be attributed to market access issues that U.S. goods face in the Chinese market.  Moreover, as described below, the U.S. Government has established the Validated End User (VEU) program as part of the ongoing bilateral effort to forge ties and increase trade between China and the United States.      

a. Could the U.S. share with Members its report on the analysis of the impact of the export control policy on the domestic industries and employment? 

ANSWER:  The U.S. Government does not have such a report available at this time to provide to WTO Members.

b. Please explain how the U.S.’s stringent export control measures on high-tech products are consistent with the spirit and rules of free trade.

ANSWER:  The U.S. export controls administered by the Department of Commerce seek to protect U.S. national security. U.S. export controls recognize the realities and risks of the modern world and address them in a manner that allows the United States to remain an innovative and globally competitive country.  As national security measures, U.S. export controls are consistent with its WTO obligations and are permissible pursuant to Article XXI of the GATT.

c. Could the U.S. confirm that the export control on high-tech products is one of the main factors driving the China-U.S. trade off the balance?

ANSWER:  To the contrary, the data clearly demonstrate that U.S. export controls are not a major contributing factor to the U.S. trade deficit with China.  As mentioned above, less than 0.9% of total exports to China require a U.S. Department of Commerce dual use export license.  
d. Does the U.S. agree that the requirement of expansion of coverage of VEU is a setback to the trade facilitation? 

ANSWER:  No, the United States does not agree.  The VEU Program is a trade facilitation measure that allows the export, reexport and transfer of eligible controlled items by any exporter or reexporter to authorized end-users in China without a Department of Commerce dual-use license.  Such exports, reexports, or transfers do not require any other authorization from BIS for an indefinite period, subject to periodic U.S. Government review and as long as they are compliant with the Export Administration Regulations.  The United States views the VEU Program as increasing the efficiency of U.S. export controls and facilitating U.S.-China high technology trade in three ways: 

· First, by making transactions to companies authorized as Validated End-Users faster and less bureaucratic, VEU responsibly effectuates U.S. policy to constructively engage with China. 



· Second, by providing firms in China who responsibly and carefully handle controlled U.S. civilian technology with more efficient access to those products, it creates a powerful market-based incentive for compliance with U.S. export control laws.  With VEU, firms who are competitors of VEU companies may be interested in having the same advantages, and might be encouraged to improve their own compliance with U.S. export control laws.  

· Finally, by making informed, risk-based distinctions, VEU enables the U.S. Government to devote less time to routine transactions to customers we know a great deal about, and more time and attention to customers and transactions that we know less about.  In this way, VEU facilitates legitimate civilian trade.

e. Please explain reasons for a tightened export control against China, considering that in the meanwhile China is also pressed by the U.S. for more liberalization in more areas.

ANSWER:  U.S. export control policy and requirements toward China stem from our national security and foreign policy interests, including our commitments to the international export control regimes.  The United States intends to continue discussions on export control issues with China through its bilateral dialogues.  Furthermore, the United States introduced a trade facilitation measure in the area of export controls -- the VEU program -- that is specifically geared to facilitate the export of high technology items from the United States to China. 

（iv）Export assistance

54. (page 58，paragraph 183) According to the Secretariat Report, financing support by the Ex-Im Bank for U.S. exporting goods and services is subject to the U.S.-content requirements. The higher extent of U.S. content, the greater possibility to get bigger support.  Please explain whether such arrangements will lead to differential or differentiated treatment among enterprises? Will they lead to enterprise-specific subsidies?
ANSWER:  Under the OECD Arrangement on Export Credits, Ex-Im Bank’s support cannot exceed 85% of the export contract value.  Ex-Im Bank’s foreign content policy dictates that Ex-Im Bank will support the lesser of either 100% of U.S. content of the export contract, or 85% of the total export contract.  Therefore, if U.S. content is 85% of the total export contract, Ex-Im Bank will support 85% of the total export contract.  If U.S. content is 90% of the total export contract, Ex-Im Bank support is limited to 85% of the total export contract.  

Under these rules, Ex-Im Bank policy can provide different amounts of financing to U.S. exporters depending on the U.S. content of the export contract.  Ex-Im Bank applies the same rules to every applicant for Ex-Im Bank support.  The level of Ex-Im Bank’s financing may differ, based on the U.S. content of each contract.  However, it would be misleading to indicate that these requirements would result in differential treatment of applicants seeking Ex-Im support.     
（4） Other Measures Affecting Production and Trade

（ii）Other government support

55.（Page 62 Paragraph 202）The Secretariat Report notes that the American Jobs Creating Act of 2004 introduced a phase-in，9% tax deduction for certain producers. a. Please explain the criteria that a producer must satisfy in order to be eligible for such a tax reduction. 

ANSWER:  In general, a producer must generate receipts from the following items in order to qualify for the tax reduction:

(1) Tangible personal property, computer software, or sound recordings produced by the taxpayer within the United States;

(2) Motion picture film or videotape (including live or delayed television programming) if 50 percent or more of the total compensation relating to the production of such film is paid for services performed in the United States;

(3) Electricity, natural gas, or portable water produced in the United States; 

(4) Construction activities performed in the United States; and 

(5) Engineering or architectural services performed in the United States for construction projects located in the United States.  

b. Are these tax reductions only apply to domestic producers?

ANSWER:  In general, the tax reduction is available to any producer that generates qualifying receipts (as described above) and has sufficient US taxable income and qualifying wage expenses.
（iv）Government procurement

56. Please provide the latest 3 years statistical on the total government procurements nationwide, and the latest 3 years data on the procurements covered by GPA.
ANSWER:  U.S. Federal procurement data is available in the Federal Procurement Data System (FPDS) at the beginning of each fiscal year and all reports are available by accessing https://www.fpds.gov.  As noted above, when the FPDS overhaul is complete, the United States will submit its outstanding government procurement notifications to the WTO Secretariat. 

57.  Please specify what government procurement policies and measures have been adopted for the purpose to fulfill the social and economic policy objectives.

ANSWER:  Socio-economic programs are generally set out in Subchapter D of the Federal Acquisition Regulation (FAR) (www.arnet.gov/far/), includes:  Part 19 (Small Business Programs, including small disadvantaged businesses, historically underutilized business zones, women-owned small businesses, and service-disabled veteran-owned small businesses), Part 22 (Application of Labor Laws to Government Acquisitions), Subpart 26.1 (Indian Incentive Program), and Subpart 26.3 (Historically Black Colleges and Universities and Minority Institutions).

58.  With regard to the 1933 Buy American Act, please clarify the followings:

a. The Act prohibits certain public agencies from purchasing foreign goods and services, requires to set up local-content criteria and to provide preferential price conditions for local suppliers, etc.  Please clarify which agencies’ procurement activities are governed by this Act. And please describe the local criteria requirement. 

b. What is the criteria for “domestic products”?

ANSWER:  The Buy American Act of 1933 (BAA) provides for the prohibition of purchases of goods; it does not apply to services.  However, the regulations that implement the BAA provide a price preference for domestic goods, not a prohibition.  The BAA and its implementation regulations apply to all federal agencies.  The U.S. Government defines “domestic end product” to mean:  an unmanufactured end product mined or produced in the United States; or (2) an end product manufactured in the United States, if the cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind as those that the agency determines are not mined, produced, or manufactured in sufficient and reasonably available commercial quantities of a satisfactory quality are treated as domestic.  Scrap generated, collected, and prepared for processing in the United States is considered domestic.    
c. What is the 6% price premium over normal foreign products based on when assessing the prices during the procurements?

ANSWER:  According to FAR 25.105(b), if there is a domestic offer that is not the low offer, and the restrictions of the Buy American Act apply to the low foreign offer, the contracting officer must determine the reasonableness of the cost of the domestic offer by adding to the price of the low foreign offer, inclusive of duty: (1) 6 percent, if the lowest domestic offer is from a large business concern; or (2) 12 percent, if the lowest domestic offer is from a small business concern. 

(v) Trade-related intellectual property rights 

59. It is said that the U.S. congress is in the process of amending the existing patent law and the amended draft has been passed by the House of Representatives and is currently under reviewing by the Senate. a. Please provide information on the state of play with regard to the amended draft and the main amendments to the existing patent law?

ANSWER:  Patent reform legislation was introduced in both the House of Representatives (H.R. 1908) and Senate (S.1145) on April 18, 2007.  Both bills contain a mixture of provisions discussed in the House and Senate over the last two Congresses, including provisions related to the quality of issued patents, the cost of patent litigation, harmonization of patent laws, potential abuses within the patent system, and the special needs of the independent inventor and universities.  The House of Representatives passed its bill by voice vote on September 7, 2007.  The Senate Judiciary Committee reported its bill out of Committee on July 19, 2007.  The Senate bill S. 1145 was scheduled for a Senate vote earlier this year, but has recently been taken off the Senate calendar.

b. Please clarify whether and how all interested parties, including foreign ones such as governments and other entities, have been given ample opportunities to comment on the amendments. 

ANSWER:  Patent reform was the subject of ten hearings in the House of Representatives and four in the Senate during the 108th and 109th Congresses.  The House Judiciary Subcommittee on Courts, the Internet, and Intellectual Property held two hearings during the 110th Congress.  The Subcommittee held a markup of its bill on May 16, 2007, and the bill was reported out of full Committee at a markup on July 18, 2007.  The House passed the bill by a vote of 220-175 on September 7, 2007.  The Senate Judiciary Committee held a hearing on S. 1145 and reported its bill out of Committee at a mark up on July 19, 2007.  All of the hearings and markups have been open to the public and full transcripts of past hearings and House and Senate reports on the legislation are readily available.  In addition all interested parties, including foreign governments and entities, are welcome to express their written comments and views on sections of the legislation and amendments to the relevant Members of Congress and Senators.
c. Please clarify when the process for the amended draft is expected to be completed.

ANSWER:  Consideration of legislation is within the purview of the U.S. Congress.  There is currently no projection regarding when action on the patent reform legislation might be completed.  

60. (page 74, paragraph 262) The Secretariat Report mentions that, in order to improve patent quality, the USPTO changed its rules in October 2007, which will require applicants to identify more specificity of the claimed inventions to be examined. a. Please provide the details of the changes in the rules.
ANSWER:  The proposed rules on claims and continuation revise practice with respect to continued examination filings and the number of claims in patent applications.  Under proposed rules, an application or chain of continuing applications may include two continuing applications and a single request for continued examination, without providing an explanation.  Further requests for continued examination require an explanation or justification as to why an additional application is needed.  The proposed rules also permit applicants to submit five independent claims with a total of twenty-five claims. The applicant must submit an examination support document (ESD) if an application contains more than five independent claims or more than twenty-five total claims, counting all of the claims in any other co-pending application having a patentably indistinguishable claim.  The changes in this proposed rule would allow the USPTO to conduct a better and more thorough and reliable examination of patent applications.

b. Please clarify whether and how all interested parties, including foreign ones such as governments and other entities, were given ample opportunities to comment on the changes.

ANSWER:  USPTO proposed rules are published in the Federal Register, the official gazette of the U.S. Government.  By publishing the proposed rule in the Federal Register, the USPTO notifies the public of the pending rule.  Once published, any person or organization may comment on it directly, either in writing, or orally at a public hearing.  The USPTO, like many agencies, generally accepts comments online or via e-mail.  The comment period varies, but it usually is 30, 60, or 90 days.  For each notice, the Federal Register gives detailed instructions on how, when, and where a viewpoint may be expressed.
c. Please clarify whether these new rules have been notified to the WTO. 

ANSWER:  The United States District Court for the Eastern District Court of Virginia issued a decision on April 1, 2008, enjoining the USPTO from implementing the changes in this final rule notice, therefore, the rules are not in effect.  The rules have not been notified to the WTO.

61. In 2007, the decision by the U.S. Supreme Court of Justice regarding the “non-obviousness” examination criteria for patents overthrew the rigid application of “teaching-suggestion-motion test” criteria as previously set by the Federal Circuit Appeals Court. Please explain what substantial changes have taken place regarding the determination conditions of patent authorization and infringement dispute. And what is the impact of such changes with regard to patent-related issues?

ANSWER:  The U.S. Supreme Court opinion in KSR v. Teleflex rejected the approach embodied in the Federal Circuit’s "motivation" test.  The former test required USPTO to show some teaching, suggestion, or motivation (TSM test) in the prior art that would lead one of ordinary skill in the art to create a claimed invention before holding any claim obvious.  The Court held that the ordinary artisan has skill, common sense, and a certain level of creativity.  Where a patent application claims only a set of familiar elements combined according to known methods that does no more than yield predictable results, it is likely to be obvious. 

Following the Supreme Court Decision in KSR v. Teleflex, USPTO evaluates the obviousness of patent applications by focusing on the Graham factors: (i) the scope and content of the prior art, (ii) differences between the prior art and the claims at issue, and (iii) the level of ordinary skill in the pertinent art.  Since the Court did not totally reject the use of motivation as a factor in the analysis, motivation is recognized as providing a helpful insight into the obviousness or non-obviousness of an invention.

62. (page 74, paragraph 262) The Secretariat Report also mentions that the USPTO published Examination Guidelines to help determinations regarding the obviousness of claimed inventions. Please clarify what are the changes regarding the USPTO’s criteria on the review and determination for “non-obviousness”.
ANSWER:  In reviewing obviousness in a patent application, USPTO has been using the Graham factors (see above Answer, 61) in the analysis even before the decision by the Supreme Court in KSR v. Teleflex.  After the KSR v. Teleflex decision, USPTO continues to use the Graham factors in the same way.  In applying the Graham factors -- (i) the scope and content of the prior art, (ii) differences between the prior art and the claims at issue, and (iii) the level of ordinary skill in the pertinent art -- if the examiner determines that the prior art would lead one of ordinary skill in the art to create a claimed invention, the invention may be rendered obvious.  There is no requirement that the prior art has to clearly teach, suggest or motivate the claimed invention.

63.  Can the works prohibited from circulation, presentation, or exhibition by law be registered for copyright in the U.S.?

ANSWER:  Yes.

64. What are the considerations of the U.S. for not acceding to the Rome Convention?

ANSWER:  The TRIPS Agreement does not require adherence to the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations (the Rome Convention), 1961.

65. Please brief about the Copyright Royalty Judges of 2006. What are the main changes compared to the replaced Copyright Arbitration Royalty Panels?

ANSWER:  Copyright Arbitration Royalty Panels were ad hoc panels convened by the Librarian of Congress to preside over proceedings to determine rates and terms for certain statutory licenses and to apportion royalties collected by the Copyright Office among copyright owners.  Their determinations were reviewed by the Register of Copyrights, who made a recommendation to the Librarian of Congress whether to accept the determinations.  The final decision was made by the Librarian of Congress (subject to judicial review) upon the recommendation of the Register of Copyrights.  The Copyright Royalty and Distribution Reform Act of 2004 replaced these ad hoc panels with a permanent body of three Copyright Royalty Judges, who assumed responsibility for making the determinations formerly made by the Copyright Arbitration Royalty Panels.  Decisions of the Copyright Royalty Judges are final (subject to judicial review).

66.  Does the U.S. have any recent plan to amend its copyright related legislations?

ANSWER:  A number of proposals to amend the copyright laws are pending in the U.S. Congress.  Most of these bills are not likely to be enacted.  A comprehensive list of pending legislation can be found at www.copyright.gov/legislation.  The two bills pending in the Congress that have been considered by the relevant committees or subcommittees are the Orphan Works Act of 2008 (S. 2913 and H.R. 5889) and the Prioritizing Resources and Organization for Intellectual Property Act of 2007 (H.R. 4279).  The United States remains conscious of its TRIPS Agreement obligations when considering amendments to copyright law.   
IV. Trade Policies by Sector

（1） Overview

67. (page 79, paragraph 1) The Secretariat Report states that “the expiration of the 2002 Farm Act, and the current environment of high commodity prices, would offer an opportunity to introduce policy changes”. a. Does the U.S. government agree with such comment? 

ANSWER:  The U.S. Congress has passed a farm bill, despite the Administration’s veto.  USDA will now implement the legislation as required by law.

b. As is known to all, the Congress still wants to keep high level of trade-distorting supports and the new Farm Bill that mandates the expenditure of USD 286 billion in the coming 5 years has been passed by the Congress. What’s the Administration’s view regarding the future subsidy policy and its implications if the veto by the US President is overridden by the Congress?

ANSWER:  The U.S. Congress has passed a farm bill, despite the Administration’s veto.  USDA will now implement the legislation as required by law.

（2） Agriculture
(i)   Introduction

68. （page 81，paragraph 14-15）The Secretariat Report notes that, according to the OECD’s analysis, the PSE for the United States dropped sharply to US$29.3 billion in 2006 from an average annual amount of US$42.5 billion in 2004-2005, mainly as a result of higher world commodity prices rather than policy changes. However, the Commodity Credit Corporation（CCC）net outlays for 2006 remained at the same high level as in 2004-2005 when commodity prices were low. Please explain why the net CCC outlay didn’t decrease during the period when the commodity prices went up. Justification with reference to the domestic factual evidence would be highly appreciated.

ANSWER:  Net CCC outlays are reported on a fiscal year basis (October – September) and reflect budgetary reporting for a wide range of USDA programs, not just commodity programs.  The CCC accounts do not conform to a crop or marketing year and may capture outlays that span two or more crop years.  There was a sharp decline in net CCC outlays in fiscal year 2007, which reflect reduced outlays under commodity programs due to higher market prices in crop year 2006.  We also note that net CCC outlays for fiscal year 2004 were $10.5 billion, about the half the level of fiscal year 2005.

69. （page 82，paragraph 16） The Secretariat Report notes that the WTO DSB made a ruling in March 2005 that the export credit guarantee for upland cotton were in nature export subsidies which are prohibited by the WTO because the U.S. didn’t make commitments in its schedule. The U.S. has made certain adjustments for the cotton programme according to the ruling and related requirements, including the elimination of “step 2” payment. However, the WTO compliance panel established at the request of Brazil found that the changes U.S. had made to cotton programmes were insufficient to bring the measures into conformity with WTO rules. In December 2007, WTO established a panel upon the request by Canada and Brazil to examine whether past U.S. domestic support to agriculture had exceeded the applicable WTO ceiling. a. What specific support measures for upland cotton are currently in place?  What is the timetable for further adjustments to the cotton support programmes to make them in full compliance with the WTO rulings?
ANSWER:  The U.S. domestic support notifications for 2002 – 2005 detail the support measures for upland cotton.  The United States believes it has complied with the WTO rulings and will provide a reaction to the findings of the Appellate Body in due course.

b. Does the U.S. plan to make any changes to the export credit guarantee programmes for soybean as well? If so, what is the timetable?

ANSWER:  The United States made changes to its export credit guarantee programs in July 2005.  The changes affect all commodities that make use of the program, including soybeans.

c. What is the U.S. view regarding the claims brought by Canada and Brazil?  

ANSWER:  The United States is in compliance with its domestic support obligations, as shown by our domestic support notifications for 2002 – 2005.

（ii）Border measures

70.  (Page 82, Paragraph 18）The report noted that “the simple average out-of-quota MFN tariff in 2007 was around 42%; the in-quota average was 9.1%”, and added with the following information, “close to 91% of out-of-quota tariffs are non-ad valorem, compared with almost 28% of in-quota tariffs”.  Could the U.S. explain how this calculation is made? Is the methodology applied here the same as that set out in Annex A to the TN/AG/W/3 of 12 July 2006? 

ANSWER:  The ad valorem equivalents provided by the U.S. Government were calculated from U.S. import statistics for 2006 as applied to tariff rates in effect for 2007.  The methodology set out in Annex A to document TN/AG/W/3 was not used.

Generally speaking, the non-ad valorem is more restrictive than the ad valorem tariff, since they usually provide high level of disguised protection. Does the U.S. have any plan to simplify those no-ad valorem tariffs, especially in the context of DDA negotiations?
ANSWER:  The United States has proposed in the DDA negotiations that all agricultural tariffs be converted to simple ad valorem or simple specific tariffs.  The United States will implement whatever modality is finally agreed to by all the Parties.

71.  (Page 82, Paragraph 18）The Secretariat Report notes that the latest U.S. notification on tariff quotas covers 2003. When does the U.S. plan to make the next notification on tariff quotas? 

ANSWER:  We are currently preparing our notifications for the years 2004-2006 and hope to have them ready for submission before August, 2008.

72. (Page 82, Paragraph 19) The report indicate that MFN TRQ and the FTA TRQ might be provided side-by-side, at least for certain product categories. Could the U.S. provide information on the import volumes under MFN TRQ and the FTA TRQ of these product categories? What are the fill rates of these products in question?

ANSWER:  The categories and agreements are too numerous to list here.   An annual summary report compiled by U.S. Customs and Border Protection can be viewed at the following website:  http://www.cbp.gov/xp/cgov/trade/trade_programs/textiles_and_quotas/commodity/yr_end_archived_com_status/

73. (Page 82, Paragraph 20) The Secretariat Report highlights that “access to tariff quotas is on a first come, first served basis, except for dairy products and sugar”, and “one or more methods may be used, depending on the particular good”. a. Why different administrative methods are used for dairy products and sugar? 

ANSWER:  Import licenses are used for cheese in order to ensure that small importers of higher value, specialty cheese have predictable access to imports.  A special regime is used for raw sugar to ensure that the benefits of the higher, internal U.S. price are passed on to exporting countries which are, for the most, part developing economies.

b. Why more methods might be used for the so-called “particular good”? Are there any criteria in this regard?

ANSWER:  Different licensing regimes may be based on when the TRQs were put in place.  The original cheese quotas were mainly licensed to historical importers, whereas newer TRQ quantities for cheese established during the Uruguay Round are largely licensed to importers designated by the exporting country.   

74.  (Page 83, Paragraph 24) The Secretariat Report states that “beef, dairy, ethyl alcohol, sugar and sugar-containing products, and tobacco remain subject to high import barriers”, the out-of-quota tariffs of which are higher than 100 per cent, and “the Commission estimates that the removal of barriers on imports of raw and refined sugar would……increase U.S. welfare by US$811 million”. Please explain the reason to maintain those high import barriers. Does the U.S. plan to lower or remove those high tariffs so as to increase the consumers’ welfare?
ANSWER:  High tariffs remain in place for commodities which face substantial competition from imports.  The United States will lower these tariffs within the framework of multilateral negotiations where all countries make similar contributions to promoting international trade and consumers’ welfare.

（iii）Domestic Programmes

75.  (Page 83-84, Paragraph 25-26) The Secretariat Report refers to the questions by other Members regarding the U.S. notification on domestic support, notably the categorization of direct payments as "green box", and of counter-cyclical payments as non-product-specific. Meanwhile, the EC pointed out in its 2007 report on the U.S. Barriers to Trade and Investment that there were wide concerns that such categorization permitted the counter-cyclical payments not to be accounted for in Current AMS, otherwise the U.S. could exceed its WTO limit of USD19.1 billion production-linked support. The U.S. responded that direct payments met green box criteria and that counter-cyclical payments were based on historical acreages and yields, and did not requires specific crops to be grown, therefore were not product-specific. 

The arguments of the U.S. run against the findings of the Appellate Body of the U.S.-Cotton case, which upheld the ruling of the Panel that the direct payments are “amber” and the counter-cyclical payments are product-specific. a. Does the U.S. accept such findings? If yes, would the U.S. modify its notification?
ANSWER:  In the Cotton dispute, the Appellate Body did not find that “direct payments are amber” or that “counter-cyclical payments are product-specific.”

b. How will the U.S. modify the direct payments to ensure the compliance with the green box criteria, including the review and clarifications under the Doha agriculture negotiations?

ANSWER:  The United States believes it has correctly notified Direct Payments.

c. Although the counter-cyclical payments did not require the production of specific crops, they were designed and implemented targeting at certain agricultural products. Please justify why the U.S. categorize counter-cyclical payments as non-product specific AMS? If the counter-cyclical payments is non-product specific, why would the U.S. accept the introduction of product-specific cap on Blue-Box payments?

ANSWER:  Eligibility for counter-cyclical payments is based on historic, not current, production.  Any eligible crop can be grown on the base acres, and recipients include fruit and vegetable producers in many circumstances.  Therefore, payments cannot be ascribed to the current producers of any specific product.    The introduction of the concept of “product-specific” Blue Box payments in the Doha negotiations does not affect the scope of “product-specific” domestic support under the existing Agreement on Agriculture.

（iv）Export subsidies, credit, insurance, and guarantees

76. (Page 84, Paragraph 30) The Report quoted the results of several studies on domestic support, and highlighted that farm programme payments “contain elements that provide incentives for resource use that may be inconsistent with market signals”, “counter-cyclical payments may provide for the reduction of price-related revenue risk, and could also have some influence on production decisions”, and “counter-cyclical payments may distort incentives in some situations but that any such distortions are to a lesser degree than ‘coupled’ payments such as marketing assistance loans”. 

a. How does the U.S. determine the target price of counter-cyclical payments and the rates for direct payments?

ANSWER:  The rates were set in legislation (the 2002 Farm Act).

b. What are the differences between the legislated rates of payments and the actual rates of payments for major products, such as corn, cotton, wheat, rice and soybean, during the period from 2002 to 2007?

ANSWER:  The rates for Direct Payments were set in legislation (the 2002 Farm Act) and did not change.  There is no difference between legislated and actual rates of payment.  For the Countercyclical Payment program, a formula (set in legislation) determines the actual payment rate, which can vary by commodity and year, depending on market prices.

77. (Page 87, Paragraph 42) Please explain in detail the rules for implementation of the Facility Guarantee Programme (FGP).

ANSWER:  The Facility Guarantee Program is designed to expand sales of U.S. agricultural products to emerging markets where inadequate storage, processing, or handling capacity limit trade potential. The program provides payment guarantees to finance commercial exports of U.S. manufactured goods and services that will be used to improve agriculture-related facilities.

Emerging markets often lack the infrastructure to support increased trade volume. Export sales of U.S. equipment or expertise to improve ports, loading and unloading capacity, refrigerated storage, warehouse and distribution systems, and other related facilities may qualify for facility guarantees.

Under this program, USDA's Commodity Credit Corporation (CCC) guarantees payments due from approved foreign banks to exporters or financial institutions in the United States. USDA's Foreign Agricultural Service (FAS) administers this program on behalf of the CCC. The financing must be obtained through normal commercial sources. Typically, a guarantee covers 95 percent of principal and a portion of interest. FGP regulations are found in the Code of Federal Regulations 7 CFR 1493.  An initial payment representing at least 15 percent of the value of the sales transaction must be provided by the importer to the exporter.  Payment terms may range from 1 to 10 years, with semi-annual installments on principal and interest. The applicable program announcement will specify actual payment terms.  Payment must be made to the exporter in U.S. dollars on deferred payment terms under an irrevocable foreign bank letter of credit. 

85. (Page 88, Paragraph 43) The Report states that “under GSM-102, the CCC is authorized to guarantee the repayment of credit made available to finance U.S. exports of agricultural goods on credit terms of up to three years”, and “the CCC generally guarantees 98% of the principal and a portion of the interest”. a. Please provide the information on the repayment terms of the credits, preferably on product-by-product and country-by-country basis.
ANSWER:  CCC does not dictate tenor other than establishing the minimum of 30 days and up to a maximum of 36 months.  The terms of repayment less than the tenor maximum are determined by the buyer and seller during sales negotiations.  The repayment terms for the credit guarantee program(s) are not determined by the product covered.  Since the program fees are risk-based, the more risky countries will have higher fees than other countries. 

a. Please indicate the exact proportion of the interest provided by the CCC.

ANSWER:  CCC will cover interest up to 55% of the average investment rate of the most recent 26-week Treasury bill auction.

78.  Please provide information on the implementation of counter-cyclical payments in recent years, notably, the payment for products including corn, soybean, cotton and rice, on a product-by-product basis.
ANSWER:  We refer China to our domestic support notifications for 2002 – 2005.

79.  Please provide information on the implementation of specific support measures for soybean.
ANSWER:  Data on support for soybeans by program can be found in our recent domestic support notifications for 2002 – 2005.

（3） Mining and Energy

81.  It is reported that the U.S. Federal Energy Regulatory Commission (FERC) is regulating on the operating prices and service terms of around 130 interstate natural gas pipelines, around 1000 electricity suppliers and 174 high voltage power transmission companies. Please clarify the specifics. 

ANSWER:  The Federal Energy Regulatory Commission (FERC) monitors both the gas and electric wholesale markets to ensure that the markets are functioning correctly and to detect and investigate potential violations of Commission orders, rules and regulations that prevent market manipulation. FERC issues licenses for non-federal hydroelectric facilities, primarily covering environmental and safety issues, but it does not have jurisdiction over electric production. The Commission provides authority for power marketers to use market-based rates.  

In the natural gas industry, the commodity price is market-based. FERC regulates the transmission tariffs for interstate natural gas pipelines.  These tariffs include the price and terms of service.  FERC rules require that pipeline companies ensure fair treatment for all shippers, regardless of their affiliation with the individual pipeline.  In the electricity sector, the combined price for electricity (both production and transmission) is market-based in areas with organized regional wholesale markets. The organized markets are operated by Independent System Operators or Regional Transmission Organizations which are under FERC regulation, with the exception of ERCOT in Texas and the organized markets outside of the United States.  These markets encompass about 60% of all consumers.  Most of these markets use nodal (or congestion) pricing models.  Buyers can purchase power on the spot market and also engage in “bilateral” trades between willing buyers and willing sellers. 

In areas of the country that do not have organized markets, transmission providers file a traditional cost-of-service tariffs with FERC for their services, which is called the Open Access Transmission Tariff. In these areas, buyers and sellers can engage in “bilateral” trades between willing buyers and willing sellers under either cost-based or market-based rates.

82. The Secretariat Report notes that the Energy Policy Act of 2005 requires a doubling of bio-fuel use. And the federal policy encourages bio-fuel production and use through tax incentive programme which cost in forgone tax revenue was US$2.7billion in 2006.

a. What is the U.S. point of view regarding the interlinkage between such kind of bio-energy policies and the worldwide food price hike?

b. The world is faced with a situation where food prices continue to go up and poverty population is confronted with food security crisis. In these circumstances does the U.S. have any plan to adjust its bio-energy policy?

ANSWER:  The United States pursues policies to make sure the American people have access to safe, abundant and affordable supplies of both energy and food.  In the face of long term rising prices for energy and accompanying concerns, the Energy Policy Act of 2005 created incentives to diversify the portfolio of fuels produced by the United States.  These incentives were continued under the Energy Independence and Security Act of December 2007. This remains an urgent matter that is central to both our energy policy and our national security.  

Increased production of biofuels is but one of many contributing factors to increased food prices, and not the most significant. The United States is investing significantly in the research and development of next generation biofuels that will simultaneously promote food security and energy diversification. While it is clear that the increased conversion of corn, soybean oil, and other commodities into biofuels in the United States and other economies contributes in part to the increased prices for these commodities, there are other factors that are contributing more to rising food prices worldwide. 

Demand for food in many countries has increased as incomes in many developing economies have increased; examples of this are India and China where the GDP growth has increased demand, particularly demand for meat products, which has contributed to both a growth in meat exports from the United States and also growing demand for protein meals, soybean meal, other food products. 

Higher oil prices mean higher costs of transportation, processing, packaging and distribution, and all the other steps that bring food from farms to markets. Fertilizer and other important inputs into agricultural production have also increased in price.  

Another major factor affecting world food prices has been adverse weather conditions, particularly in Asia and Australia.  More recent, a number of foreign governments, including WTO members, have imposed export restrictions on food and fertilizer, contributing to price increases for these products.  The United States is actively working to address food security concerns associated with biofuels. We welcome further research on the reasons for food price increases.

（5）  Services

83.  Please provide the information on balance of payment of U.S. services trade. 
ANSWER:  According to the Bureau of Economic Analysis, in 2007, the United States recorded a total services trade surplus of $107 billion, and a total goods trade deficit of $815 billion.  In terms of trade with China, the United States recorded a services trade surplus of $5 billion in 2007, and a goods trade deficit of $256 billion.  For additional information covering previous years, please see:  http://www.bea.gov/international/xls/table1.xls.

84.  Please provide specific information on U.S. services trade with WTO developing Members, including sectoral and Member-specific breakdowns. Please list the major imports and exports of services (by sectors and trade value) and main destinations of U.S. service trade surplus. 

ANSWER:  No agreed WTO definition for developed or developing Members exists, and it is up to individual Members to self-designate their developed/developing status.  Furthermore, while the United States collects a wide range of services trade data, we are not able to provide individual breakouts for all WTO members.  

In 2007, the latest year for which data are available, U.S. exports of private services totaled $462 billion, while imports of private services totaled $335 billion.  Sales of services through foreign-based affiliates in 2005 reached $529 billion, while purchases of services through U.S.-based affiliates reached $389 billion.  

The United States publishes more detailed estimates of services trade data on an annual basis in the October issue of the Survey of Current Business, a publication of the Bureau of Economic Analysis (BEA).  BEA classifies its cross-border data by type of service, and its sales through affiliate data by the primary industry of the affiliate.  For this information on private services trade (with cross-border trade data through 2006, and sales through affiliates through 2005), including available sectoral/country breakouts, please see:

Article: http://www.bea.gov/scb/pdf/2007/10%20October/1007_rd_text.pdf
Tables: http://www.bea.gov/scb/pdf/2007/10%20October/1007_int_srvcs_tables.pdf
Preliminary data for 2007 is available at: http://www.bea.gov/international/bp_web/list.cfm?anon=71&registered=0
（iii）Financial services

89. The U.S. regulatory regime offers national treatment to foreign banks. However, in some key business aspects, restrictions are maintained that discriminates against foreign service suppliers. For example, foreign banking institutions are prohibited from participating in Federal Deposit Insurance Corporation (FDIC) and engaging in the retail banking services. These measures affected operations of foreign banking institutions in the U.S. 

a. Please justify these restrictive measures and explain the policy considerations. 

ANSWER:  Countries differ as to the scope of business they allow and the in-country capital they require for direct branches of foreign banks.  The United States is among the most liberal countries in the world with regards to capital for bank branches, allowing bank branches to lend based on the world-wide capital of its parent bank and requiring only a capital equivalency deposit which is less substantial than normal capital requirements.  Except for a number of grandfathered institutions (existing foreign bank branches operating with insurance), branches of foreign banks are--in effect--not allowed to take retail deposits (in fact, they can take deposits from individuals in excess of $100,000, but such deposits are not eligible for coverage by FDIC deposit insurance so retail depositors tend to place their money with U.S. juridical persons where the first $100,000 is eligible for coverage).  Those wishing to do retail banking can do so through subsidiaries which are extended full national treatment, including capital requirements.  The limitation on retail deposits taken by foreign banks operating in the United States through branches is noted in the U.S. GATS schedule.  The following link provides a summary discussion of the policy considerations of allowing deposit insurance to various forms of bank establishment: http://www.fdic.gov/deposit/deposits/international/guidance/guidance/membership.pd
b.  Please indicate whether there are plans to remove these restrictions. 

ANSWER:  The United States does not intend to remove this limitation at this time.
90. (page xi, paragraph 26)  The Secretariat Report notes that given the implications of the sub-prime crisis, the U.S. regulator is considering to change existing regulations and strengthen supervision. 

a. How will the sub-prime crisis affect the establishment of subsidiaries or acquisition transactions of foreign banks in the U.S. market? 

b. Will the U.S. authorities change their attitude towards the entry of foreign banks after the sub-prime crisis? 

c. Will the regulatory changes impose limitations on the establishment or acquisition activities of foreign banks in the U.S.? Will these changes make such establishment or acquisition harder than before?
ANSWER:  The United States remains committed to open financial markets on a national treatment basis.

91.  (page 104, paragraph 114)  The Secretariat Report describes the general information on foreign banks in the U.S. as of end-June 2007, including the number of institutions and their total consolidated assets.

a. Please provide information on the applications for establishment of foreign bank subsidiaries and branches in the U.S. in the last 2 years, including: a) how many have been approved; b) how many are in the review process; c) how many have been rejected, and the detailed reasons; and d) which countries did these banks belong to. 

b. Please provide information on approval of inter-state acquisitions or de novo establishments by the existing foreign banking institutions in the U.S in the latest 2 years. 

ANSWER:  Detailed information with regard to foreign bank operations in the United States is available on the Federal Reserve web site:

Structure and share data:  http://www.federalreserve.gov/releases/iba/
Applications: http://www.federalreserve.gov/newsevents/press/orders/2008orders.htm
Additional information on specific institutions can be accessed via: http://www.ffiec.gov/nicpubweb/nicweb/SearchForm.aspx

92.  (page 108, paragraph 130)  The Secretariat Report notes that the RNIBBA of 1994 allows interstate branching by merger or de novo establishment of branches. However, there are special limitations and certain states have different policies. 

a. Could the U.S. explicate in greater details what the requirements for interstate expansion by a foreign bank are, and what the specific criteria for approval are?

b. For foreign banks that have established subsidiaries or branches in the U.S. market, are there any restrictions with regard to exclusive provisions, merger conditions, and quantitative limitations, etc. on their new mergers or de novo establishment of branches in the U.S.?  Please explicate the details. 

ANSWER:  Information on application requirements can be found here: http://www.federalreserve.gov/generalinfo/applications/afi/intfilings.htm
Relevant statutory provisions may be found at 12 U.S.C. § 3103, 12 U.S.C. § 1831u, 12 U.S.C. § 36, and 12 U.S.C. § 1828(d).

93.  (page 108, paragraph 130-132) The Secretariat Report mentions that there are strict limitations on the merger, acquisition or control of a U.S. bank by foreign banks. Please explicate the specific restrictive measures on the foreign control of a U.S. bank and the criteria for approval. Please justify their consistency with U.S. commitments under the WTO.  

ANSWER:  The United States has strict prudential and supervisory standards for all investors, whether foreign or domestic, that wish to acquire control of a U.S. bank, whether by acquisition or merger.  These standards are applied on a national treatment basis.  

As noted elsewhere, some states may have restrictions on foreign control of state-chartered banks, but there are no such restrictions on foreign control of national banks operating in these states.  State-based restrictions are noted in the U.S. GATS schedule.

94.  Please clarify the supervision criteria for the existing branches of Chinese banks in the U.S., and whether the Chinese branches are subject to the same requirements as the U.S. local banks.
ANSWER:  Branches of foreign banks in the United States are supervised for adherence to prudential standards of financial strength, appropriate risk management controls, and adherence to legal requirements.  Branches of foreign banks may not accept retail deposits from U.S. customers but branches are allowed to engage in all other banking activities, including engaging in lending activities based on the parent bank’s consolidated worldwide capital. 

For questions 93 and 94 please refer to the United States GATS schedule for a full review of limitations to the U.S. national treatment and MFN obligations.

95.  The U.S. has some limitations and requirements with regard to board members of the subsidiaries of Chinese banks in the U.S. 

Does the U.S. have any plan to ease the limitations in this regard in the future?

ANSWER:  In contrast to some of our trading partners, the U.S. imposes no requirements on banks related to the citizenship of senior management or key personnel.  Thus, foreign banks have full flexibility in appointing the executives and other personnel who are responsible for day-to-day decisions about how the business is run.  The U.S. does maintain some federal and state citizenship requirements for banks relating to composition of boards of directors.  In addition, in the case of national banks, the legal requirement that all board members be U.S. citizens is routinely waived by the Office of the Comptroller of the Currency as long as a majority remains U.S. citizens.  The United States does not currently intend to remove its GATS limitation in this regard.

96. Please explain requirements and procedures of review with respect to foreign sovereign funds’ investment in U.S. market, as well as the policy objectives of the U.S in this regard.  What measures have been taken to ensure WTO transparency obligations are met?  
ANSWER:  The United States has a longstanding commitment to open investment. Inbound investment stimulates growth, creates jobs, enhances productivity and improves competitiveness. The United States benefits from sovereign wealth fund (SWF) investments, so long as they are commercially driven. Investment in the United States, whether by SWFs or private parties, may be reviewed by the Committee on Foreign Investment in the United States (CFIUS) if the transaction could result in control of a U.S. business by a foreign person.  Consistent with the U.S. open investment policy, CFIUS review is focused on identifying and resolving genuine national security concerns alone, not on economic and OTHER national interests. The statute, executive order, and regulations governing the CFIUS process are all publicly available, and proposed new regulations have been published for public comment. CFIUS also maintains a public webpage describing the review process at  http://www.ustreas.gov/offices/international-affairs/cfius/
97. In March 2008, U.S. Treasury has put forward plans for the reform of the financial regulatory regime. Please explain the content of the reform, current progress and the expected final results of the reform.
ANSWER:  The Treasury blueprint for modernization of the financial services industry can be found at:  http://www.treas.gov/press/releases/reports/Blueprint.pdf 

98. In the recent crisis in the U.S. financial market, the credit rating institutions were widely criticized. The problem of potential conflicts of interests, such as between credit rating businesses and consulting businesses, has surfaced in the crisis. Please comment on this problem and explain whether there are plans to enhance U.S. administration on the credit rating institutions. 

ANSWER:  Please see recent testimony by Chairman Cox on this subject, which can be found at: http://www.sec.gov/news/testimony/2008/ts042208cc.htm.

99. Please explain the regulatory requirements that have to be met for establishing a securities services institution and the procedures for application.  

ANSWER:  This information can be found in detail on the SEC website.  For example the following is the link to broker-dealer registration: http://www.sec.gov/divisions/marketreg/bdguide.htm
（iv）Air transport services

100.  (page 116, paragraph 167) Is there any plan to ease the foreign ownership limitations in the U.S. airlines in the near future?
ANSWER:  The requirements on the ownership and control of U.S. airlines are set by statute, rather than by regulation, and Congressional action is necessary to change the specific statutory provisions.  The United States approaches this complex issue with an open mind.  There are potential benefits to expanding investment opportunities and enhancing the ability of airlines to serve a global market, as made clear by United States Secretary of Transportation Mary E. Peters when ending the rulemaking on “foreign investment ” in late 2006.  If the U.S. Government, including the U.S. Congress, is to be convinced to amend our laws, however, it will be essential to explain these benefits in convincing terms.  Moreover, a number of serious issues will need to be addressed satisfactorily, including the role that U.S. airlines play in our national defense under DOD’s Civil Reserve Air Fleet (CRAF) program; homeland security issues; the concerns of airline labor; and the potential for cross-border investment to undercut the rights of carriers to operate to third countries. 

101. （page 116, paragraph 168）Under the code-sharing programme between a foreign air carrier and a U.S. carrier, is the foreign carrier allowed to put the code on the U.S. carrier’s domestic routes to/from the U.S. airports that are not open for international airlines? What are the considerations to grant approval?
ANSWER:  Subject to applicable air service agreements, foreign carriers may place their code, for the purpose of carrying only their international passengers, on domestic flights operated by their U.S. carrier code-share partners to and from all airports in the United States, subject to terms and conditions that apply on a non-discriminatory basis to all airlines.  Foreign carriers may not engage in domestic service within the United States (i.e. cabotage) on a code-share basis or with their own aircraft.

102.  (page 117, paragraph 173) When will the second-stage U.S.-EU Air Transport Agreement negotiation start? Please explain that in such context, whether a further liberalized bilateral agreement will affect fair competition from a third party?

ANSWER:  The United States will continue to honor its bilateral obligations as we seek further liberalization with like-minded partners.  The first round of the second-stage U.S.-EU negotiations was held on May 15-16, 2008.  The ambition for these negotiations, as mandated in the U.S.-EU agreement, is to continue opening markets to maximize the benefits of aviation liberalization for consumers, airlines, labor and communities on both sides of the Atlantic.  It is also our hope that the U.S.-EU agreement will establish a precedent of global significance to promote the benefits of economic liberalization in this important sector.   

103. Please explain what are the laws/regulations and procedures that the DOT refer to when allocating routes and flight schedules， i.e. what is the legal basis of “route case” and how it is implemented.

ANSWER:  The legal basis for carrier selection cases comes under the broad statutory requirement that air carriers must be certificated by the Secretary of Transportation in order to engage in interstate or foreign air transportation.  The domestic route system in the United States is not regulated as to routes or frequencies of carrier operations.  Carriers apply for authority to operate within the United States and once determined by the U.S. Government to be fit as an airline, the carrier itself can decide how often services should be offered and to which domestic destinations.  

With respect to international service, where an Open-Skies relationship is in place, routes and frequencies are open and as many airlines of both sides as want to can serve based on the airlines’ own perception of market demand.  However, there are a small number of markets that remain restricted in terms of the number of airlines that may serve and/or the level of services (frequencies) that can be provided.  These may require carrier selection proceedings where the Department announces available new routes and/or frequencies, and all U.S. carriers are afforded an opportunity to compete in applying for the new opportunities.  Where it is necessary for us to choose among our airlines for new routes/additional frequencies, our principal objective is to select the carrier(s) that will offer and maintain the best service to the traveling and shipping public and will best increase competition in the market(s) involved.  

The Department of Transportation’s selection cases are generally conducted on the basis of a “written record,” using “show-cause” procedures.  Under these procedures, the Department establishes a case to consider the competing applications and sets forth a list of the evidence that it expects all parties to submit for the Department’s consideration.  Applicants and other parties are also free to submit additional information that they want the Department to consider in making its decision.  All parties are then given an opportunity to respond to that information in writing to the Department and other parties to the case.  The Department reviews all of the written pleadings in conjunction with the selection criteria described above and issues a tentative (“show-cause”) decision.  All parties are given an opportunity to object to the Department’s proposed selection(s), providing arguments (“showing cause”) as to why they view the Department’s selection as incorrect.  After considering those arguments and responses to those arguments, the Department of Transportation issues its final decision that addresses the arguments raised in response to its tentative decision.

104. How does the U.S. address the issue of antitrust and prevent unfair competition in regulating the air transport market?
ANSWER:  The Justice Department is responsible for enforcing the antitrust laws in the airline industry. The Department of Transportation has the authority to approve and grant antitrust immunity to international airline agreements, and has authority to take action against anti-competitive practices in the airline and airline distribution industries.

（v）Maritime transport

105. Liberalization of maritime transportation is the most effective way to lower the cost of international trade and increase efficiency. As the world’s largest trading nation and one of the largest maritime service suppliers, U.S. has shown reluctance in making commitments regarding maritime services in the Doha Round despite continued efforts from other Members, which undoubtedly causes negative impact on the negotiations of both this sector and the whole services negotiations as well. U.S. also maintains a number of discriminatory restrictions in maritime transportation services, in particular, regarding controlled carrier and port investment. a. Please indicate if the U.S. is prepared to make efforts to address the concerns of other WTO Members about U.S. commitments on maritime services.

ANSWER:  The U.S. offers are developed following consultations with our domestic constituencies, and reflect our commercial and economic interests in the WTO negotiations.  In the course of the negotiations, the United States engages with other countries and responds to questions with respect to U.S. measures in this or any other sector.  We must note that there are several countries that have not submitted comprehensive requests or offers covering all sectors in this round of GATS negotiations.  

b. Please justify the restrictions on the controlled carrier. Considering the fact that the majority of Chinese carriers deemed by the U.S. as “controlled carriers” areas the matter of fact fully market-oriented and self-accountable businesses, does U.S. have plans to remove the restrictions on these carriers?

ANSWER:  The 1984 Act defines a controlled carrier as an ocean common carrier whose operating assets are, directly or indirectly, owned or controlled by a government. Due to a controlled carrier’s close national ties, the carrier may be subject to non-market based forces. To address this concern, Congress enacted the Controlled Carrier Act (section 9 of the 1984 Act), to prevent controlled carriers, whose marketplace decision-making can be influenced by governmental priorities or by their access to non-market sources of capital, from engaging in unreasonable below-market pricing practices that could disrupt trade or harm privately-owned shipping companies.

In the Ocean Shipping Reform Act of 1998, Congress made a number of changes strengthening the controlled carrier provisions. OSRA expanded the definition of a controlled carrier by deleting the previous limitation that an entity can be a controlled carrier only when it operates vessels registered under the government that controls the carrier. This change removed a potential loophole that may have enabled a controlled carrier to “flag-out” or register its vessels under the laws and regulations of another country, thereby avoiding the controlled carrier provisions.  In addition, OSRA removed three exceptions from the controlled carrier provisions: agreement membership, operations in a controlled carrier’s bilateral trade with the United States, and OECD signatory status. Prior to OSRA, the rates, charges, classifications, rules, etc., of a controlled carrier were exempt from the controlled carrier provisions when they were pursuant to a conference tariff. The removal of the second exception now brings cargo in a controlled carrier’s bilateral trade under the controlled carrier provisions of OSRA.

The Commission has identified eight carriers as meeting the definition of controlled carrier contained in the Shipping Act of 1984, as amended by OSRA.  While the controlled carrier list has shifted dynamically in flag and geographic focus over the past two decades, currently five of those carriers listed are owned or controlled by the People’s Republic of China. Like the other three listed entities, those carriers owned or controlled (whether directly or indirectly) by the Government of the People’s Republic of China were only added to the controlled carrier list after a thorough review of the relevant facts.  It should be noted that the Commission has granted partial exemptions from the requirement that such carriers must publish changes to their rates, rules and regulations that result in increased cost to the shipper thirty days in advance of the effective dates of such rates, rules and regulations.

In view of Congress having recently revised the controlled carrier provisions under OSRA to strengthen its application and in view of the Commission’s continuing ability to consider exemptions, where justified, of ongoing requirements upon controlled carriers, the United States Government is not presently considering weakening or removal of these statutory requirements.

c. Please explain reasons for restricting foreign investment, including investment from China, in the U.S. ports. Are there any plans to remove these restrictions? 

ANSWER:  The United States does not restrict foreign investment in U.S. ports. 

As discussed in paragraphs 17 to 25 of the U.S. report, the Committee on Foreign Investment in the United States (CFIUS) may review investments that may result in foreign control of U.S. businesses to determine and address their effects on the national security of the United States.

106. With respect to oil pollution and environmental protection, each state of the United States enforces standards higher than specified in the relevant international conventions approved by the United States. Vessel owners have to enter into extra arrangements with the concerned state relating to vessel apparatus and responsibility guarantee, which places a significant burden on vessel owners.  Does the U.S. have any plan to unify those standards mentioned above so as to facilitate the provision of maritime transport services in the U.S.?
ANSWER:  The United States does assert primacy at the federal level for matters related to interstate and foreign commerce. However, individual states have enacted laws which challenge that federal primacy, and there are several cases currently pending before U.S. courts.

107. The Merchant Marine Act, 1920 sets limitations on foreign vessels’ engagement in transport business in near ocean and within the U.S. and transport of projects whose expenses are born by the Federal Government must be carried by American vessels. Has the United States ever considered relaxing such limitations so as to achieve greater economic efficiency through increasing competition in the U.S. market since last review?
ANSWER:  Section 27 of the Merchant Marine Act of 1920, known as the Jones Act, stipulates that operations in the United States coastwise trade, intercoastal and noncontiguous trades (including Alaska, Hawaii, Guam, and Puerto Rico) are to be reserved for U.S.-built and U.S.-owned ships manned by U.S. citizens and related statutes are critically important components of our Nation's economic and military security and are fully and strongly supported by Congress.

108. Protection of transport along the coast of the U.S. under Jones Act affects reallocation of empty containers of foreign vessel companies. These stipulations under Jones Act have put extra burdens on foreign maritime companies, putting them at a disadvantage in their competition with the U.S. domestic companies. Has the U.S. ever considered removing those limitations since last review?

ANSWER:  This policy is based on reciprocal privileges to U.S.-flag vessels, the repositioning of intermodal equipment, e.g. empty containers, chassis, and straddle bars, between U.S. ports is allowed on foreign-flag vessels, if the equipment is owned or leased by the owner or operator of the transporting vessel for use in handling his cargo in the foreign trade, (Section 27, 46 App. U.S.C. 883). These reciprocal privileges are granted to Chinese and American carriers under terms of the U.S.-China bilateral Maritime Agreement. 

109. The U.S. always rejects other Members to revise their legislations in case they constitute barriers for trade of export interest to the U.S. while the U.S. always takes its own legislations of similar nature as an excuse for obstructing trade of export interest to other Members with the destination in the U.S. Could the U.S. explain the logic of this attitude of theirs and inform Members that this will be changed soon?.

ANSWER:  We are unclear as to the meaning of this question.  

（vi）Professional and business services

110. (Page 122, paragraph 194) The Secretariat Report mentions that the U.S. still lacks a national regulatory regime regarding professional and business services, and standards still vary from state to state, which results in de-facto barrier to trade in services. Why is there little progress made in pushing forward a unified standard nationwide? Does the U.S. have a specific timetable for eliminating this trade barrier?

ANSWER:  The GATS contains no requirement for a national regulatory regime or uniformity among a Member’s sub-central entities regarding qualifications and licensing.  In the United States, these rights are reserved for the states by the Constitution.  Amending the U.S. Constitution to remove this power from the states is not under consideration.  

That said, the Constitution also requires state and local regulatory authorities to ensure that policy measures provide equivalent access and treatment to service suppliers from all 50 states, leading state and local authorities develop licensing requirements and procedures based upon objective, non-discriminatory criteria.  We believe the inherent principles of non-discrimination contained in this system also serve to benefit foreign service suppliers.  

111.  Please provide information on legislations pertaining to the administration of foreign invested accounting and auditing business. Which government agencies are in charge of accounting/auditing sector?

ANSWER:  Legislative language may differ slightly from state-to-state or from jurisdiction-to-jurisdiction.  The state (jurisdiction) boards administer the laws governing the practice of accountancy.  Generally the language in state legislation follows this pattern:  “The Boards may issue a certificate to an applicant who holds a substantially equivalent foreign credential if:  the applicant receives the credentials based on education, examination and experience that are comparable to or exceed those in effect in this state.”  

State Boards are in charge of the regulation of accounting/auditing.  The Securities and Exchange Commission (SEC) and Public Company Accounting Oversight Board (PCAOB) are also involved in the regulation of publicly listed entities.

112.  Apart from the Public Company Accounting Oversight Board (PCAOB), which government agencies are also entitled to review the working paper of the accounting firms that provide services for the public listed companies? Which of these are the most important agencies?

ANSWER:  The state boards are ultimately responsible for granting or revoking a license to practice; they might therefore be considered to be the most important.

The SEC and PCAOB may bar a practitioner or firm from engaging in services for publicly listed companies, but they do not have the authority to revoke a license to practice in other areas that are not publicly listed.  

113.  Please provide the criteria for the market access of the corporate accountants, auditors and accounting firms. Are there any restrictions on the foreign service- providers (including professionals of other Members’ corporations and accounting firms, as well as professionals for establishing an accounting firm in U.S.)?
ANSWER:  Market access depends on an individual holding a license to practice in a particular state(s) and for those states that require firm licensure, a firm license for accounting and auditing services.  Market access depends on acquiring the same licenses as would be required of a domestic provider.

114.  Are there any restrictions on the U.S. service providers (including agencies and individuals) to provide services across states? Are there any restrictions which may include restrictions on the scope of business on foreign service-suppliers to supply services across states? 

ANSWER:  Domestic providers must recognize and respect licensure requirements of individual states in order to practice across state lines.  This is greatly facilitated by two legislatively enacted concepts:  


“Practice Privileges” emanating from Substantially Equivalent States

“Practice Privileges” emanating from Mobility Legislation, which provides for No Notice, No Fee, No Escape.  

“No Escape” means the provider agrees to be bound by the laws of the state he practices in subject to a “practice privileges” under “Mobility”.  No distinctions are made for foreign providers as long as they meet the same requirements as domestic providers.  

115.  Please provide information on the mutual recognition of qualifications between U.S. and other countries on accounting/auditing services. 

ANSWER:  Mutual Recognition Agreements are based on a comparison of the Three Es:  Education, Examination, and Experience that make up the essential requirements for qualifying in accountancy bodies around the world.  The U.S. International Qualifications Appraisal Board (IQAB), at the request of a foreign body, may conduct an appraisal of the other country’s requirement for certification to determine if the comparison between the U.S requirement and the other body’s requirements are Substantially Equivalent enough to base an agreement on.  Both countries (U.S. IQAB and the applying foreign body) must be satisfied that there is sufficient commonality between the qualifications to enable accountants to practice in each other’s country.

116.  Please provide information on the number of registered U.S. auditors and the number of domestic/foreign accounting firms. 

ANSWER:  Of the approximately 650,000 CPAs licensed in the U.S., about 60% are in industry, commerce and government.  Of the remainder in the client practice of accountancy, more than 50% do not engage in auditing accounting, instead choosing to restrict their practices to tax preparation.  As of May, 2008, the PCAOB has 1,869 firms registered, of which more than 45 percent are headquartered overseas. 

117.  What are the agencies responsible for the establishment and implementation of the accounting and auditing standards? How the CPA examinations are implemented and are there plans to reform the system? 

ANSWER:  Ultimately, the state boards of accountancy have the responsibility for the regulation of standards promulgated by the FASB, PCAOB, SEC, AICPA, and by the state boards themselves.  The state boards administer the laws governing the CPA examination requirements.  Many state boards leave the operation of the examination process to the National Association of State Boards of Accountancy (NASBA), and most states adhere to uniform requirements to sit for the exam.  The U.S. system for credentialing CPAs is constantly undergoing improvements that provide greater facilitation for domestic and foreign candidates to take the CPA examination.

118.  Apart from the accounting firms, which other service sectors are also subject to overseas due diligence? How are the investigations conducted?
ANSWER:  For many professions, states may also require firms to be licensed to provide services in their jurisdiction, which often requires registration with the licensing board along with either the Secretary of State or the Department of Commerce for that state.  However, because most other professions in the United States are regulated at the level of the individual, due diligence is usually exercised in the licensing process itself. 

119.  According to the estimate of the American College of Physicians, currently there’s a shortage of 126,000 nurses in U.S. The national average vacancy rate for the nursing jobs is 9%, and reaches as high as 40% in some hospitals. According to the estimates of the Bureau of Labor Statistics, by 2012, as many as one million nursing positions in U.S. will need to be filled. The lack of nurses and paramedical personnel has greatly affected on the welfare of U.S. consumers and patients. Please explain, with such great shortage of nurses and taking into account that U.S. allows foreign nurses to provide services through immigration, why not allow nursing services to be provided through CSS and IP on a short term basis?

ANSWER:  Many foreign nurses live and work in the United States. For the most part these services are not provided on a temporary basis. Shortages of nurses are largely met through permanent immigration and employment. In cases where there is an interest in temporary nursing services, foreign nurses who meet U.S. licensure requirements may enter the United States under our existing “specialty occupation worker” (H-1B) program or under the H-1C program for foreign nurses and are subject to the terms of those admission categories.

120.  It is a common complaint from Chinese industries that U.S. visa requirements and procedures are excessively burdensome. To obtain a U.S. visa, an applicant not only has to submit complicated application forms, but also has to undergo background investigation, onsite interviews and leave fingerprints. These requirements impose great difficulties on the movement of natural persons as well as trade and investment. Please explain what measures has the U.S. been taken to ensure a balance between ensuring national security and facilitating movement of natural persons. Are there any plans to streamline procedures and requirements for H1-B visa?

ANSWER:  We pursue the dual goals of keeping the United States safe and welcoming qualified temporary workers, and both are important.  A policy of “secure borders, open doors” is not a contradiction:  we can and must guard our country against threats to our security and sensitive technology, while at the same time facilitating legitimate travel.  U.S. immigration law requires such current visa procedures as submitting an application, providing fingerprints, and interviewing with a consular officer.  In January 2008, the Department of State issued guidance authorizing consular officers, in certain circumstances, to waive the nonimmigrant visa interview and fingerprint requirements for some categories of applicants who have previously provided 10 fingerprints, been interviewed, and received visas.  A waiver of the interview requirement will not be permissible for applicants who require additional processing.  This procedural change will allow us to focus our interviews on first time and other applicants who require interviews, while facilitating the visa renewals of legitimate travelers.   Efforts to streamline visa procedures are not limited to one particular nonimmigrant classification.  The response to Question 121 (i) includes a discussion of the streamlining of nonimmigrant visa application procedures.  

121．Almost all states require architects and engineers register or obtain a license, but different states apply different standards and requirements with respect to registration/licensing, and state registrations/licenses are only effective within the territory of the state. The system imposes great difficulties on the free movement of the architects and engineers between states, and is a substantial barrier for foreign service-suppliers. a. Please explain whether the requirements and procedures for registration and licensing of architects and engineers are identical across all states. If not, please specify the differences. Please also explain policy objectives leading to these differences.
ANSWER:  The United States takes issue with the assertion made here, which neither draws on nor is substantiated by the Review.  To the extent that there are limitations on mobility, they apply to all professionals and do not discriminate against foreign-service suppliers.  

These professions are regulated at the state level, and their requirements and procedures for registration and licensing are not identical. The U.S. federal government does not maintain a central source for such information.  Information on state licensing policies may be obtained directly from each jurisdiction’s web site.  The National Council of Architectural Registration Boards’ and the National Council of Examiners for Engineering and Surveying’s web sites also provides a link to each jurisdiction’s web site. 

http://www.ncarb.org/stateboards/index.html
http://www.ncees.org/licensure/
In addition, the national councils of the regulatory bodies have been increasingly active in developing model rules, which state and local authorities then draw upon in developing their regulatory policies.  These model rules have fostered a great deal of convergence among the states toward a common set of practices and principles in sectors such as architecture and engineering.  

For example, the model rule in engineering generally requires a candidate for licensure to have obtained a bachelors degree in engineering from an accredited program, four years of progressive engineering experience subsequent to the degree, and the successful completion of both the NCEES Fundamentals of Engineering and the Principles & Practice of Engineering examinations. The state laws usually include the national model but also typically have some requirements that are unique to that jurisdiction.  Some states such as California require an additional, state-specific examination for candidates who intend to practice structural engineering to demonstrate knowledge of seismic concerns.

The model is very similar for architecture:  a 5-year NAAB-accredited degree in Architecture, followed by a 3-4 year structured internship program, and successful completion of the Architect Registration Examination (ARE).  Some jurisdictions accept alternatives to the education and internship requirements.  All jurisdictions require successful completion of the ARE.

b. With respect to the architects and engineers from the developing countries, please explain whether work experiences in their home countries (regions) are recognized by US. If yes, are there any conditions attached?

ANSWER:  For architecture, the National Council for Architectural Registration Boards (NCARB) has a Broadly Experienced Foreign Architect (BEFA) program.  The BEFA process allows equivalent, demonstrated foreign education and practice experience to satisfy the education and examination requirements for certification by NCARB.  The NCARB Certificate then serves as the credential for licensure in the specific jurisdiction.  For more information, see:

http://www.ncarb.org/Certification/befacert.html
For engineering, work experience typically must be of a grade and nature that demonstrates that the level of responsibility has increased over the four year period.  Also, most state boards require that the experience be gained under the supervision of a Professional Engineer who can attest to the quality and amount of experience.  Many state boards also have a provision to allow candidates to explain why they did not have the opportunity to work under the direct supervision of a Professional Engineer and to request an exception to the requirement.

c. Does the U.S. federal government or the relevant associations have plans to harmonize the standards for registration/licensing of these professionals? If yes, is there a specific timetable? If no, please explain the policy considerations. 

ANSWER:  See China question 110.

d. Please explain whether identical standards and procedures are applied in assessing the qualifications of foreign architects and engineers in awarding registration/license to the domestic professionals? If not, please explain the details of the differences and policy objectives behind these differences.

ANSWER:  Generally, the same requirements for licensure apply to foreign candidates as they do for domestic candidates.  For architecture, if the applicant approaches an individual state, the requirements would be identical.  If they approach NCARB through an MRA or the BEFA program, a Certificate may be granted that may lead to licensure in a specific jurisdiction. In engineering, most licensing boards require an evaluation be completed on the educational credentials of any applicant educated outside the United States to determine the equivalency of that degree with a U.S. degree.  

e. Please explain whether there are any restrictions on the business scope of the foreign architects and engineers. If yes, please specify the exact measures and policy considerations. 

ANSWER:  Once licensed by a U.S. jurisdiction, foreign architects and engineers enjoy the same scope of practice as domestic professionals in that jurisdiction. 

f. Please specify which single enquiry point is designated by U.S. to implement the WTO transparency obligation with respect to registration/licensing of the architect and engineers. 

ANSWER:  USTR is the enquiry point for implementation of Art. III.4. 

g. U.S. schedule of specific commitments states that “Two-thirds of the officers, partners, and/or directors of an architectural firm in Michigan must be licensed in Michigan as architects, professional engineers and/or land surveyors”. This restriction practically bans business of foreign architectural firms. Does U.S. have plans to remove this MA restriction? If yes, please specify the timetable. If no, please explain the legal/practical difficulties.

ANSWER:  There is currently no plan to remove this restriction.  However, this requirement applies equally to U.S. firms and only puts a limitation on firms establishing a practice in Michigan; it does not limit cross-border delivery of architectural services by foreign firms.   

h. 12 states of U.S. have made reservations on the national treatment in mode 4 for engineering/integrated engineering service. Please indicate whether U.S. has plans to remove these restrictions. If no, please explain the legal/practical difficulties.

ANSWER:  There are currently no plans to remove these restrictions.  The Federal government continues to work with all states to encourage the elimination of limitations on MA and NT where possible.    

i. Please explain the current visa type/requirement for foreign architects and engineers. Is U.S. considering removing visa quota for mode 4 for these professionals, or streamlining visa requirements/procedures?  If yes, please specify the timetable. If no, please explain the legal/practical difficulties.

ANSWER:  Licensed architects and engineers may be admitted under the H-1B program. Because the H-1B program is applied on a global basis to any profession that meets the statutory requirement, there are no numerical limitations for the specific profession of architecture or engineering. Visa requirements and procedures are designed to address many policy objectives, such as national security, adherence to U.S. immigration and labor laws, public health and safety, among others. The United States makes every effort to ensure that application procedures are practical and efficient, while ensuring these important policy objectives are met.
We are constantly working on ways to streamline visa procedures.  The interview waiver authority is discussed in the response to Question 120.  The Department of State is also moving quickly to make the entire visa process more electronic through an online visa application process, an online appointment system (which over 70 posts now use), and online fee payment.  A fully electronic process provides more accurate and verifiable information, allows for screening in advance of the visa interview, increases convenience for applicants, and standardizes the process worldwide. 

Postal Services

122.  Current U.S. WTO commitment only covers road-based courier service. a. Please explain whether U.S. allows foreign express delivery companies to establish airfreight centers in U.S. and provide domestic/international air express delivery service.

ANSWER:  The right for a foreign express delivery company to provide air transport services to or from the United States will be governed by the applicable air transport agreement between the United States and that company’s homeland government (in the absence of such an agreement, applications for authority can be considered on the basis of comity and reciprocity.)  Such agreements typically also provide rights for carriers to perform their own ground handling services and to employ without restriction any surface transportation for cargo to or from any points in the territory of the parties to the agreement or in third countries.  Additionally, foreign companies may register in the United States, on the basis of effective reciprocity, to engage in foreign indirect transportation (air freight forwarding activities other than as actual operators of the aircraft.)  Foreign direct air carriers may not engage in domestic air transportation services (cabotage) within the United States; but foreign air freight forwarders may (if their homeland offers reciprocal opportunities to U.S. forwarders) handle domestic shipments so long as any air movement is on U.S. direct air carriers.

b. Please list the laws and regulations governing express delivery. Are there provisions governing express delivery in the Federal Aviation Law?

ANSWER:  Certain legal restrictions apply with regard to postal and express delivery services.  A combination of criminal and civil statutes and US Postal Service implementing regulations address private service provider participation in the postal sector.  In general, the Private Express Statutes (PES) (18 U.S.C. §§ 1693-1699; 39 U.S.C. §§ 601-606) make it unlawful for any entity other than the U.S. Postal Service to send or carry letters over post routes[1] for compensation unless postage on the matter carried by private carrier is paid in an amount equivalent to the applicable postage, or the carriage qualifies for an exception or suspension.  Thus, private carriage of letters is not prohibited, although, in many circumstances, the PES makes private carriage of nonurgent letters economically disadvantageous.  

There are several exceptions to the PES:

(1) letters or packets that “relate to some part of the cargo of such conveyance”[2]; 
(2) those that “relate to . . . the current business of the carrier, or to some article carried at the same time as such conveyance”[3]; (3) “receiving and delivering to the nearest post office, postal car, or other authorized depository for mail matter any mail matter properly stamped”[4]; (4) “the conveyance or transmission of letters or packets by private hands without compensation”[5]; (5) “the conveyance or transmission of letters or packets . . . by special messenger employed for the particular occasion only;”[6] (6)  postage for private carriage has been paid; and [7] (7)  the carriage satisfies the price or weight tests. With respect to the latter exception, private carriage of letters is permitted if: (1) the amount paid for private carriage of the letter equals at least six times the current rate for the first ounce of a single-piece First Class letter (also known as the “base rate” or “base tariff”) [8];(2) the letter weighs at least 12.5 ounces[9]; or 
(3) the carriage falls within one of the six suspensions to the Private Express Statutes that the Postal Service voluntarily promulgated in regulations codified as 39 C.F.R. §§ 310.1 and 320.2-320.8, as in effect on July 1, 2005.[10]  These suspensions cover data processing materials, letters of bona fide college and university organizations, international ocean carrier-related documents, extremely urgent letters, advertisements accompanying parcels or periodicals, and international remailing.

___________________________ 
Footnotes: 
[1] Under Postal Service regulations in 39 CFR Part 310, letters are defined as messages directed to a specific person or address and recorded in or on a tangible object.  Tangible objects include items such as paper, recording disks, and magnetic tapes.  Post routes are defined to include public roads, highways, railroads, water routes, air routes and letter-carrier routes within the territorial boundaries of the United States on which mail is carried by the Postal Service.  

[2] 18 U.S.C. § 1694. 
[3] Id. 
[4] 18 U.S.C. § 1696(a). 
[5] Id. at (c). 
[6] Id.  Carriage by special messenger of twenty-five or more letters or packets falls outside of this exception, however, and may only be performed under one of the exceptions in 39 U.S.C. § 601.  Id.

[7] 39 U.S.C. § 601(a).  These requirements are as follows: 

(1) [the letter] is enclosed in an envelope; 
(2) the amount of postage which would have been charged on the letter if it had been sent by mail is paid by stamps, or postage meter stamps, on the envelope;

(3) the envelope is properly addressed; 
(4) the envelope is so sealed that the letter cannot be taken from it without defacing the envelope; 
(5) any stamps on the envelope are canceled in ink by the sender; and 
(6) the date of the letter, of its transmission or [of its] receipt by the carrier is endorsed on the envelope in ink. 

Id. 
[8] Id. at (b)(1). 
[9] Id. at (b)(2). 
[10] Id. at (b)(3).  

c. If a foreign service-supplier wishes to provide express delivery service across states, does it have to obtain license(s) for the establishment of branch(es) or office(s)? If a license is required, what is the scope of coverage of the license (national/state)? 

ANSWER:  No. The United States treats express delivery services as a lightly regulated business service. Express delivery suppliers are not subject to licensure at the federal or state level. 

d. Please provide information on the foreign commercial presence in the U.S. express delivery market. 

ANSWER:  While we do not maintain a list of every foreign express provider, the following link provides information on extraterritorial offices of exchange (ETOEs) in the United States: http://www.state.gov/p/io/ipp/55320.htm
123.  In the Doha Round, U.S. has excluded universal service from the commitments on the postal services. However, the U.S. postal law does not have a clear definition on the universal service. Please clarify the exact definition, business type and scope of coverage of universal service.
ANSWER:  As the question recognizes, U.S. postal law does not have a clear definition of universal service.  However, the Postal Accountability and Enhancement Act of 2006 makes a fundamental distinction between “market dominant” and “competitive” products and directs the Postal Regulatory Commission to issue determinations related to these categories.

Market Dominant includes:

· Products covered by the Postal Monopoly, see, 18 USC 1696;  [letters and packets, generally applied to First-Class Mail and addressed Standard Mail];

· Products over which the Postal Service exercises significant market power, as defined in 39 USC 3642(b)(1);  

 

Although subject to change, the list of products identified by Congress in December 2006, at 39 USC 3621 remains an accurate list of products deemed market dominant.

That law also directed the Postal Regulatory Commission to research and report to the President and Congress on "universal service and the postal monopoly" in the United States, including its development, current scope, and any proposed changes.  That report is currently under preparation, and is scheduled to be issued in December 2008.

Transparency---Notification of measures of general application affecting trade in services

124.  China notes that the United States has not made any notifications to the Council for Trade in Services under Article III of the GATS since 2002. Article III provides that “Each Member shall promptly and at least annually inform the Council for Trade in Services of the introduction of any new, or any changes to existing laws, regulations or administrative guidelines which significantly affect trade in services covered by its specific commitments under this Agreement”.  Could the United States confirm that no new laws, regulations or administrative guidelines or changes to exiting laws, regulations or administrative guidelines which significantly affect trade in services covered by its specific commitments under this Agreement have been introduced since 2002?

ANSWER:  The United States notes that fewer than 20 of the 152 WTO Members have made notifications pursuant to Article III:3 since 2002.  Accordingly, the absence of Article III:3 notifications would not appear to support a conclusion that they have neither introduced new measures nor changed existing measures in a manner that significantly affects trade in services covered by their specific commitments. 

Transparency—public involvement in the drafting process

125.  Could the United States explain what mechanisms are used to disseminate draft proposed laws and regulations for consultation with interested parties, including prospective foreign services suppliers?
ANSWER:  As a general rule, draft proposed regulations are published and public comment is solicited, subject to certain exceptions established in law, in the U.S. Federal Register, which is widely circulated in hard copy to libraries and universities, and is available on line at http://www.gpoaccess.gov/fr/Index.html.  Individual U.S. agencies may also post draft regulations on their own websites.

The U.S. Library of Congress posts draft proposed laws, to the extent possible, on THOMAS, which is available at http://thomas.loc.gov/.  

CHINA ADDITIONAL
2. (Page 82, Paragraph 18）The report noted that “the simple average out-of-quota MFN tariff in 2007 was around 42%; the in-quota average was 9.1%”, and added with the following information, “close to 91% of out-of-quota tariffs are non-ad valorem, compared with almost 28% of in-quota tariffs”. Why are the out-of-quota tariff and the in-quota tariff of the same tariff line not treated in the same manner? Is it for the purpose of convenience to apply the ad valorem in the in-quota tariffs, which are set at the level that can actually allow the trade to happen?
ANSWER:   The in-quota tariffs are based on long-standing tariff rates that have applied for these products.  The over-quota tariffs were only created in the Uruguay Round as part of the “tariffication” process that converted absolute quotas into tariff-rate quotas.  Before the Uruguay Round commitments were implemented, these products faced absolute quotas rather than tariff-rate quotas.

4. Government-owned or government controlled insurance companies are not authorized to conduct business in nearly 30 states of the United States, which include commercially important states like California, New York and Washington.

a. Could the US please clarify what “government-owned or government controlled insurance companies” mean?” 

b. What efforts have been made by the US Government to provide equal market access opportunities to government-owned or government controlled insurance companies that conduct their business on the basis of commercial considerations? 

c. Does the US Government intend to relax such restrictions?

ANSWER:  There remain a number of commercially important states that do not maintain limitations on authorization of government-owned or government controlled insurance companies.  The NAIC has explained that the state regulators are concerned that state owned or controlled companies could avoid U.S. regulatory oversight, especially regarding enforcement actions. The meaning of the terms “government-owned or government controlled insurance companies” vary by state.  Some states use a general definition while others have some discretionary authority.  There are no plans to relax these measures.

5. The US IT industry needs a great many professional service providers each year. However, the number of H1-B visa issued each year is far from meeting the market demands. The total quota for H1-B visa in 2009 is only 85,000, of which 20,000 is reserved for students who have received master’s degrees or above in the US, and another 6,800 is reserved for nationals from countries with which the US has bilateral trade agreements. Excluding these two reservations, only 58,200 visas are available for all applicants around the world, which is far too limited for meeting the actual market demands. To our knowledge, the U.S Citizenship and Immigration Service ceased taking H1B visa applications for skilled workers seven days after the visa window opened for year 2009. Similar situation has been witnessed in the previous years. Due to the huge gap between the quota and actual applications, immigration officers had to hold a random drawing to winnow down the applications. The business communities in the US are seriously concerned with this situation.

a. Without prejudice to the US right to institute and implement its immigration policy, we would appreciate it if the United States could provide some information as to what efforts it intends to make to address the concerns of the business communities?

ANSWER:  The numerical limitation applying to the H-1B program is established in federal statute by the U.S. Congress. Both the Congress and the Administration are aware of the concerns raised by the business community in this regard. In recent years, there have been numerous legislative proposals related to the H-1B cap, but thus far none have been passed by the Congress.

b. By reserving 6800 visa permits for Members with which the US has signed bilateral free trade agreements, how does the US comply with Article V.4 of the GATS in respect of any Member outside the agreement?

ANSWER:  The reservation of 6,800 H-1B visas for certain Members with which the United States has signed bilateral free trade agreements does not raise the overall level of barriers to trade in services for Members outside those agreements, and is therefore not in conflict with Article V.4. A numerical limitation of 65,000 is applied to certain petitions for H-1B visas, with an additional 20,000 available in the case of H-1B applicants with advanced degrees from U.S. universities. However, not all petitions for H-1B visas are subject to these numerical limitations. In fact, in the case of certain petitions for H-1B petitions no numerical limitation is applied. In practice the United States issues far more H-1B visas worldwide than the 65,000 inscribed in its schedule of services commitments.

6. In the United States, almost all states require architects and engineers to register or obtain a license, but different states apply different standards and requirements with respect to registration/licensing, and state registrations/licenses are only effective within the territory of the state. This system imposes great difficulties on the free movement of architects and engineers between states, and is a substantial barrier for foreign service-suppliers. 

a. Please provide information on the number of applications by foreign architects and engineers for registration/license in the US across states. How many of the applications have been approved? (sector/home country breakdown) How many have been rejected? Why have they been rejected?

ANSWER:  The United States government does not collect such data.  In any event, the United States does not agree with the assumption that such data would be useful in evaluating the regulations and procedures implemented by state licensing boards and their conformity with applicable WTO rules.  Applications are evaluated in a transparent and non-discriminatory manner; any variation in approval rates could be attributed to a number of factors that do not reflect on the fairness of the process. 

b. Please provide information on the mutual recognition of qualifications (or similar arrangements) among the states for architectural, engineering, integrated engineering and urban planning & landscape services. Please specify the number of professionals covered by such arrangements.

ANSWER:  In architecture, the most common path to licensure includes a minimum 5-year, National Architectural Accrediting Board (NAAB)-accredited degree in Architecture, followed by a structured internship (approximately 3-4 years), and the completion of the Architect Registration Examination.  Many states however have alternatives to satisfy their individual education and internship requirements. There are 54 member boards (jurisdictions) in National Council of Architectural Registration Boards (NCARB). There are approximately 110,000 licensed architects in the United States.  Authoritative information on state reciprocity or comity can be found at: http://www.ncarb.org/Certification/index.html
For engineering licensure, the state boards recognize engineering degrees accredited by ABET (formerly Accreditation Board for Engineering and Technology), progressive experience obtained under the direct control and responsible of a Professional Engineer, and the successful completion of 16 hours of (National Council of Examiners for Engineering and Surveying) NCEES licensure examinations.  Applicants with these credentials generally are allowed licensure in all jurisdictions without exception and are considered to be Model Law Engineers.  Authoritative information on state reciprocity or comity can be found at:  http://www.ncees.org/records/establishing.php.

For landscape architects, 49 states require licensure.  Licensing is based on the Landscape Architect Registration Examination (L.A.R.E.), and admission to the exam usually requires a degree from an accredited school plus 1 to 4 years of work experience under the supervision of a licensed landscape architect.  A landscape architect can also obtain certification from the Council of Landscape Architectural Registration Boards, which can be useful in obtaining reciprocal licensure in other states.  Authoritative information on state reciprocity or comity can be found at: http://www.clarb.org/Default.asp

Only one state requires licensure for urban planning.   

c. Please provide information on the mutual recognition of qualifications (or similar arrangements) between the US and other countries/regions for architectural, engineering, integrated engineering and urban planning & landscape services. Please specify the number of professionals covered by such arrangements.

ANSWER:  First, to correct an implication of the question, the U.S. federal government does not negotiate nor is a signatory to mutual recognition agreements.  MRAs are between state authorities and foreign entities.  

In engineering, ABET is a signatory to the Washington Accord, which recognizes substantial equivalence in the accreditation of qualifications in professional engineering.  The U.S. Council for International Engineering Practice is a signatory to the APEC Engineer Agreement and Engineer Mobility Forum.  Since the individual state boards are empowered to enforce the engineering practice act in their respective jurisdiction, any mutual recognition agreement must be with the individual state board and the interested country/region.  Currently the Nevada Board has entered into an agreement with Alberta, Canada to provide for the mutual recognition of licensees between these two jurisdictions.  The Texas Board has a reciprocity agreement with Canada and Mexico, and is currently negotiating a similar agreement with Engineers Australia.

Information on MRAs in architecture was contained in paragraph 215 of the Review. The United States government does not collect statistics on the number of domestic and foreign professionals that are covered by MRAs.

7.  In regard to the US laws and regulations on import of agricultural products: In soliciting comments on its quarantine regulations on access of foreign agricultural products, the US provided a lengthy argument about whether imported agricultural products would compete with its domestic industry. Members are concerned that this signals a possible abusive use of quarantine regulations as a disguised means of domestic trade protectionism.  What is the US explanation to this? 

ANSWER:  In the area of sanitary and phytosanitary measures, U.S. regulatory decisions are made on the basis of a risk assessment.  Regulations that establish our SPS import requirements do not include any provisions stipulating that an economic analysis must be conducted for first time imports.  The economic analysis required under U.S. law does not dictate the regulatory action.  It does, however, provide stakeholders with important information about the likely impacts of the regulatory changes that a particular agency proposes to make.  The need to conduct an economic analysis is a general administrative law requirement that applies regardless of the subject matter of the proposed regulation.

8.  The US has complex legal procedures leading to inefficiency in its work on pest risk analysis and quarantine access of foreign agricultural products, and causing serious barriers to the agricultural products export from other WTO members to the US.  Does the US have any plan to improve working procedures to facilitate imports of foreign agricultural products into the US market?

ANSWER:  In July 2007, USG issued a procedure for issuing new and revised phytosanitary import measures. As an alternative to undergoing the formal rulemaking-based process, imports that are eligible can now be approved through a notice-based process. As with the rulemaking-based process, a pest-risk analysis must first be conducted for new fruits or vegetables considered for importation. However, if the risk analysis shows that the commodity’s risk can be sufficiently mitigated by one or more of the five designated phytosanitary measures, a notice announcing the availability of the pest-risk analysis is published in the Federal Register to allow for public comment for 60 days. Barring substantive comments that disprove the findings of the pest-risk analysis, a notice is then published in the Federal Register to announce that the USG will begin issuing import permits for the commodity.

APHIS estimates that it takes a minimum of 18 months to evaluate and approve new import requests under the rule-making system.  However, the process can take 2 to 3 years and longer in some cases. The notices that were published and finalized since the August 16, 2007 implementation date were completed in significantly shorter time periods.  The U.S. is very pleased with its experience with the notice based process.

9. China expressed its intention to export apples to the US in 1996, and filed applications and submitted technical documents in 1998. In 1999 the US listed 800 pests, and China responded accordingly. In the bilateral meeting in 2000, the US agreed to make best endeavors to finish its initial risk analysis report in 2001. In 2003 the US again listed 787 pests, and China provided responses in April 2004. In April 2005 China provided the required additional technical documents based on the initial risk analysis. In the bilateral meeting on plant quarantine in September 2006, the US indicated that the risk analysis report would be provided before the 16th bilateral meeting. Since then, China has urged many times but the US has not responded to date.

ANSWER: The United States conducts a multitude of risk analyses for varying products from many trading partners.  With respect to Chinese-origin apples, the risk analysis process is being conducted in a thorough, deliberative manner in accordance with U.S. law.

10. The risk assessment on apples has been dragging on for 10 years, which has caused serious impediment to China’s apple exports.  Could the US explain how and when it would finish the risk analysis so as to reduce the unnecessary barriers to international apple trade?
ANSWER:  The process used to evaluate the phytosanitary risk associated with China’s market access request for apples is being conducted in a thorough, deliberative manner in accordance with U.S. laws and international rights and obligations.  The United States cannot predict when market access will be achieved.

11. The US has agreed to resume imports of Chinese Ya Pear based on risk assessment. In China, the apples and pears share quite similar production areas, pest occurrences and management measures. Please explain how the US would expedite the solution of apple importation from China on the basis of its work on pears?
ANSWER:  The United States has determined that the phytosanitary risk presented by ya pears is different from that of other pear species and apples. An evaluation of the risk associated with other pear species and apples continues in accordance with U.S. law.

12. The Chinese apples have been exported to Canada and Mexico, the neighboring countries to the US. Does the US take this fact into consideration when dealing with the importation issue of Chinese apples?
ANSWER:  No, the United States does not rely on the regulatory decisions of neighboring countries to determine the appropriate level of protection for the United States.  Each country has a sovereign right to set its own appropriate level of protection under the SPS Agreement.  
13. Though Asian Pear is of different species from Ya Pear, it has exactly the same production areas and disease and pest occurrences with Ya Pear, the import of which from China has been approved by the US. In 2005 China sent a letter to the US applying for Asian Pear export to the US, and later raised the issue in many subsequent bilateral meetings. In May 2007 the US wrote to China notifying its progress in risk analysis on China’s Asian Pear exportation, and requesting additional technical documents from China. In July 2007 China provided the additional documents, but has received no response from the US to date. Would the US please provide its feedback on the additional documents from China? When does the US plan to finish the risk assessment? In view of that China’s Ya Pears have obtained quarantine access, will the US consider to simplify the quarantine procedures for Asian Pears and approve the import of China’s Asian Pears at an early date?
ANSWER:  The phytosanitary risk analysis for Chinese-origin Asian pears is being conducted in a thorough, deliberative manner in accordance with U.S. law, and the conclusions of the analysis will be forwarded to China for review when appropriate. 

14. In 1997, China and the US signed the Protocol on China’s Export of Penjing Plants in Growing Media to the US, but the US has never implemented it. Further more, the US issued relevant regulations later on, unilaterally tightening the requirements on the entry of Penjing plants. On 16th January 2004, the US Animal and Plant Health Inspection Service (APHIS) issued the Final Rule for the Importation of Artificially Dwarfed Plants in Growing Media from the People’s Republic of China, requiring that China’s Penjing plants must be grown in growing media both before and after the transfer of the plants, and must be free of soil. Meanwhile, the Penjing plants must be grown in greenhouses with mesh screening of less than 1.6 mm 2 years before export, and 0.6 mm 6 months before export. These requirements are totally unrealistic, making China unable to export Penjing plants to the US. China has raised the issue many times, and sent a letter to the US again in November 2006, clearly proposing its amendments to the regulation on Penjing plants. However, no response has been received from the US to date.  How would the US justify its above-mentioned requirements on Penjing are reasonable and consistent with the SPS Agreement? 
ANSWER:  The final rule establishing phytosanitary measures for importing Penjing plants in growing media was published in January 2004. This rule explains why the phytosanitary import measures were necessary to achieve the U.S. appropriate level of protection as demonstrated by the risk assessment.  The rule was published in accordance with U.S. law.

15. On the US responses to China’s comments on its WTO/SPS notifications: Since 2006, China has provided comments on 13 of US SPS notifications, but has received responses for only 2 of them from the US. The same is true with China’s enquiry.  According to the Recommended Procedures for Implementing the Transparency Obligations of the SPS Agreement (G/SPS/7/Rev.2), a Member receiving comments should respond within a reasonable period of time to any Member from whom it has received comments as to how it will take these comments into account. Could the US please explain how it has been honoring the Procedures by responding to comments and questions from other Members? How are the comments of other WTO Members considered by the US?
ANSWER:  The United States responds to comments by reference to these comments in its final rules published in the Federal Register and notified to the Secretariat as an addendum to the original notification.  

16. The US requires that Diethylene Glycol cannot be used in products for ingestion or possibly ingested. Does the US have maximum allowance for Diethylene Glycol in end products like toothpaste? If so, please clarify the maximum allowance for Diethylene Glycol in medicated toothpaste and non-medicated toothpaste end products. Does the US apply the same maximum allowance for Diethylene Glycol for toothpaste of domestic producers?

ANSWER:  Most toothpaste marketed in the United States is regulated as drugs.  FDA does not allow use of DEG in drug products.  It is not considered to be a safe excipient, and DEG is considered an adulterant.

There is no established limit for DEG use in unmedicated cosmetic toothpastes.  However when DEG does appear, it should not exceed trace levels because it is a by-product or contaminant. 

The standards are the same for domestic or imported products.

17.  Please provide detailed information on the alignment of US standards with international standards in areas of mechanical and electrical products and children toy products.
ANSWER:  The U.S Government does not track the percentage of technical regulations that are based on international standards.  Legislation implementing the Uruguay Round Agreements and additional guidance provided to regulators require them in developing regulations to consider the use of relevant international standards that may be effective and appropriate for meeting their regulatory objectives.
18. In the product areas above, are there any new technical requirements? Could the US provide the list of related standards and technical regulations?

ANSWER:  Given the ambiguity in the time frame and product/activity coverage of the question, it is not possible to answer the question as posed.  In general, final technical regulations can be found on agency websites (e.g., www.cpsc.gov) and on Regulations.gov.  As previously mentioned, the U.S Government does not track the percentage of technical regulations that are based on international standards, nor does it track the standards being utilized in the marketplace.
20. These regulations do not contain specific treatment requirements for the re-use of the collected waste electrical appliances and electronic equipment, but seem to focus more on collection and commitment of manufacturers. This tends to cause trans-boundary transfer of waste electrical appliances and electronic equipment, which deviates from the aim of these regulations.  How will the US prevent such trans-boundary transfers and ensure the realization of goals of the regulations? 
21. Some clauses of the Computer and Television Recovery and Recycling Act have greater impact on the cost of new, small, and non-native brands than that of established, big, and native brands, which is against the principle of fair trade. What is the US justification for such inconsistency with WTO principles? 

ANSWER (20-21):  The United States does not agree with the assumptions underlying China’s questions.  Moreover, the cited measures are proposed State legislation, not regulations. There are thousands of measures proposed in the U.S. Congress and State legislatures in the United States every year, and the vast majority of such proposals are not enacted into law.  The proposed bills that were notified in documents G/TBT/N/USA332 and G/TBT/N/USA 342 were subsequently enacted, and the United States will notify to the WTO for comment any proposed implementing regulations.
22. On technical regulations on children’s products: Through January to February 2008, the US made a number of TBT notifications on children’s goods. China notes that there are some common problems with the rationality of these notified technical regulations and their consistency with WTO rules.  China is concerned and looking forward to the US clarification.

The regulations set limits on total lead content in toys, and have failed to distinguish soluble and insoluble lead content. As a matter of fact, only soluble lead is hazardous for human health. In view of this fact, most countries in the world only have limits on soluble lead in toys rather than the total lead content. China has expressed its hope for many times that the US to cancel this limit.  Does the US have any plan to modify the requirements with regard to lead content? 

23. The notified draft regulations of the US restrict the use of DINP, DIDP, and DNOP. To date there is no specific scientific evidence that these three substances are hazardous for children’s health. The restriction will directly result in the increase of production cost and testing cost of toy manufacturers, and create trade barriers. Could the US please provide the reasonable scientific evidence for restricting the use of the three substances-DINP, DIDP and DNOP? Otherwise, will the US consider removing such restrictions? If not, why? 

24. These draft regulations establish a MRL of 0.1% for 6 phthalates (DEHP, DBP, BBP, DINP, DIDP, and DNOP), with the testing scope covering all toys and children care articles. It neither designates testing methods by age groups nor excludes the parts that the children do not contact in use. In accordance with the principle established in ISO 8124 for determining the poisonous substances in toys subject to testing, the parts subject to poisonous substances testing should be the material that children could possibly contact in normal use or abuse of the toys.  In accordance with the principle established in the same ISO standard for testing the hazardous elements in toys, only the toy material that is put in mouth or used by children under 6 years old is subject to testing.  Please provide the reasonable scientific evidence for this limit of 0.1%? Does the US plan to narrow the scope of test and inspection by designating testing methods by age groups? If not, what is the justification?
25. On Notification G/TBT/N/USA/346 (Phthalates and Bisphenol-A - Prohibitions - Toys and Child Care Articles): The US already began to consider revoking it when notifying it in January 2008. It was revoked in March 2008, but was not timely notified to other WTO members. As a result, China only learnt of the revocation after having provided comments to this notification.  As a WTO member, the US is supposed to have notified the revocation of notification USA346 to other WTO members in a timely manner. Please explain why the US has failed to notify such information to the WTO, even until now?
ANSWER (22-25):  The United States does not agree with the assumptions underlying China’s questions.  Moreover, the cited measures are proposed State legislation, not regulations.  There are thousands of measures proposed in the U.S. Congress and State legislatures in the United States every year, and the vast majority of such proposals are not enacted into law.  The United States will continue to notify any proposed regulations to the WTO for comment.
26. On regulations on organic food: the US notified its proposed National Organic Program (NOP) (G/TBT/N/USA/244) in March 2007. The proposal amended the regulation on the national list of substances permitted and prohibited by the US Department of Agriculture, involving all kinds of organic food. 

According to the proposal, the organic products exported to the US shall comply with the NOP requirements.  Could the US please explain how it has taken into account the conditions of production, geography and climate in other countries when it formulated the NOP?
ANSWER: When the NOP publishes a proposed rule requesting comments on amendments to the NOP requirements, all interested parties – both domestic and foreign – are invited to participate. One of the purposes of the NOP is to facilitate domestic and international marketing of fresh and processed food that is organically produced and assure consumers that such products meet consistent, uniform standards. Therefore, NOP invites foreign commenters to explain how changes in the NOP requirements may affect production in various climates and geography in those countries insofar as it may affect exports to the United States. The NOP did received comments from foreign parties when the March 2007 proposed changes to the NOP requirements were published and these were addressed in the final rulemaking published in October 2007.  

27. Compared with the version published on the website of US Department of Agriculture, the notified version has made many changes, but there were no explanations for such changes in the notification.  Could the US please confirm which is the valid version of NOP? If it is not consistent with the currently notified version, will the US consider a second notification to WTO?
ANSWER:  The NOP web site has recently been updated.  To access the latest version of the NOP requirements, go to http://www.ams.usda.gov. On the left side of the screen, click on the “National Organic Program.” This will take you to the NOP web site.  Once there, on the right side of the screen, click on “Regulations.”  At the top of the screen is a link to the “e-code of Federal regulations,” which will always be the most up-to-date version of the NOP requirements.

28. The proposal prohibits the use of milk substitute. However, there could be emergent cases of lacking organic milk in all organic farming, particularly at the beginning of organic farming development when organic milk is not easily available. Please justify. Will the US take on board the Chinese opinion that substitute diary be allowed in cases of emergency? 

ANSWER: No synthetic dairy replacers are allowed as milk substitutes, effective October 21, 2007.  Milk replacers without antibiotics, for emergency use only, no nonmilk products or products from BST treated animals, were not renewed for use by the NOP based on a recommendation from the National Organic Standards Board (NOSB).  Petitions to the NOSB for reconsideration of substitute dairy products, including synthetic milk replacers, are always welcome, however.  To submit a petition, contact the NOP at the NOP website (see above).

29.  According to the notification form, the proposed dates of adoption and entry into force are to be determined.  Has the regulation concerned been adopted or entered into force? If not, when? 

ANSWER:  The proposed rule that was published in March 2007 became effective October 21, 2007 after publication in the Federal Register (Vol. 72, No. 199) on October 16, 2007.  

30. On 8 March, 2007, the US Consumer Product Safety Commission (CPSC) notified the Standard for the Flammability of Clothing Textiles (G/TBT/N/USA/242).  Please provide information on the adoption and enforcement date of this standard. Has the US taken into consideration of China’s request for at least one year as a period of adaptation?
31. The standard requires that all samples shall be dry-cleaned before they undergo the laundering procedure, i.e., the refurbishing method includes both dry cleaning and washing. In view that some textiles are appropriate for dry cleaning, and others for washing, China proposes that the refurbishing method include either dry cleaning or washing.  Has the US taken this suggestion into consideration?
ANSWER (30-31):  The final regulation was published in the Federal Register on March 25, 2008 (73 Fed. Reg. 15636).  The purpose of the rulemaking was to amend a regulation that was promulgated in the 1950’s in order to better reflect current consumer practices and technologies and clarify several aspects of the regulation.  The regulatory process began in February 2007 and lasted over a year.  The effective date of the regulation is not until September 22, 2008, so suppliers will have six months to comply with its requirements.  CPSC took China’s comments on the proposed rulemaking into account during the regulatory process, and CPSC’s explanation of its revisions to the original regulation and its responses to comments received can be found in the final regulation.
32. The US House of Representatives and Senate adopted “Consumer Product Safety Modernization Act”(H.R.4040) and “CPSC Reform Act” (S.2663) on 19 December 2007 and 6 March 2008 respectively. China notes that the US has not notified the two Acts to the WTO. Meanwhile, China also notes that, specific and concrete technical requirements and standards on consumer products and children products are provided under these two Acts. For instance, every manufacturer of a children’s product which is subject to a children’s product safety standard has to have the product tested by a qualified non-governmental independent third party. Also, a children’s product would be considered to contain lead and should be prohibited if: any part of the product contains lead or lead compounds and the lead content of such part (calculated as lead metal) is greater than 0.03 percent by weight of the total weight of such part. Three years after enactment, the permitted amount would be reduced to 0.01 percent. Within 1 year after the date of enactment, the permissible lead level in consumer-use paint should be reduced from 0.06 percent to 0.009 percent by weight. Have these two Acts been approved by the US President? Please provide updates. Is the US going to implement its transparency obligation and notify these two Acts to the WTO? If not, why? If yes, when?
33. It is noted that concrete，specific technical requirements and standards are involved in the two Acts.  China would like to ask whether these specific detailed technical requirements and standards are supported by scientific assessment and based on scientific information and evidence to fulfill the WTO obligation. If yes, please provide relevant scientific information. If not, how does the US take steps to fulfill the WTO obligations?
34.  Please clarify whether the US Administration will fulfill its WTO/TBT obligations to respect scientific information and evidence and ensure that relevant technical requirements and standards are based on sufficient scientific and technical information so that unnecessary trade barriers are avoided when developing corresponding technical regulations which follow the two acts.
35.  If relevant technical requirements in the two Acts, such as the criteria for lead contained in consumer-use paint, are not justified by scientific information and evidence, how will the US government formulate technical regulations consistent with its obligations under the WTO and fulfill the Congress’s acts at the same time? Please explain.
ANSWER (33-35):  The United States does not agree with the assumptions underlying China’s questions.  Moreover, the cited measures are proposed Federal legislation, not regulations.  There are several thousand measures proposed in the U.S. Congress every year, and the vast majority of such proposals are not enacted into law.  The two bills cited by China are currently being discussed by a House-Senate conference committee, so the proposed legislation that may (or may not) be voted on by the House and Senate later this year may look significantly different than either of the two current bills.  

We note that bills proposed in the U.S. Congress are public documents and available on the internet, for example, at http://thomas.loc.gov.  Interested parties including foreign governments are free to express their views to members of Congress, as well as their staffs and the staff of committees, as well as to the Administration.  Moreover, congressional debates are published in the Congressional Record, and committees issue reports explaining the intent of the legislation, often on an article-by-article basis.  

The United States can assure China that it will continue to notify any proposed regulations to the WTO for comment.
36. The Federal Communications Commission requests that since March 1st 2007, all TV sets marketed in the US should be digital and all digital TV sets with screen larger than 13 inches must comply with the DTV standards developed by Advanced Television Systems Committee (ATSC). Therefore, DTV manufacturers must ensure that their DTV sets are consistent with ATSC’s standards if they plan to ship their products to the US market. Furthermore, due to the fact that a great amount of patents are involved in ATSC’s DTV standards, a huge amount of patent fee is imposed on DTV manufacturers when they produce and ship DTV sets which conform to ATSC’s DTV standards. They complain that the fee for patents in ATSC standards is much higher than a reasonable level and that constitutes unnecessary obstacles on DTV manufacturing and trade. Has the US notified the adoption of ATSC’s standards on DTV to the WTO? If yes, please provide detailed information about the notification.  If not, when does the US plan to make the notification?
ANSWER:  As reported by the U.S. Representative to the March 2006 meeting of the TBT Committee, on November 3, 2005, the Federal Communications Commission (FCC) modified its digital tuner requirements to advance DTV transition. The United States notified the proposed modification to the WTO on July 8, 2005 in G/TBT/N/USA/128.  China’s written comments submitted to the FCC in response to notification G/TBT/N/USA/128 were considered in making that decision and responses to them are contained in the Commission’s “Second Report and Order” (FCC 05-190).  A copy of the “Second Report and Order” was provided to China in bilateral meetings held on March 14, 2006 and is also available at www.fcc.gov.
SEPARATE CUSTOMS TERRITORY OF TAIWAN,

PENGHU, KINMEN AND MATSU

WTO Secretariat Report (WT/TPR/S/200)

I.  
RECENT ECONOMIC DEVELOPMENTS 

(4)
FISCAL POLICY
(Paragraph 19 of Page 6)

It would be appreciated if the US could please advise us of what trade effects are expected to accrue from the economic stimulus measures passed early in 2008 to assist individuals and businesses?

ANSWER:  The Economic Stimulus Act of 2008 is designed to give a temporary boost to the economy to help support activity as the housing sector continues to adjust.  By the middle of July, about 130 million households will have received more than $100 billion. Incentives to increase business investment will be working throughout the year.  We expect that these measures will keep the economy working at a higher level of activity and employment than would otherwise be the case.  The major effects on trade will be through the increase in U.S. domestic demand.  Imports will likely be higher than would be the case if there were no stimulus package.  To the extent that U.S. imports are higher, this will stabilize or boost the economies of major U.S. trading partners and their suppliers.  In addition, there will be modest addition to U.S. exports as a result of the boost to foreign activity.  The trade effects are likely to be relatively small.

II. 
TRADE POLICY REGIME: FRAMEWORK AND OBJECTIVES
(1) 
OVERVIEW (Paragraph 3 of Page 12)

(2) 
INSTITUTIONAL AND POLICY FRAMEWORK

(Paragraph 10 of Page 13)
As indicated in the Report, while the United States considers that a comprehensive multilateral agreement offers the best chance to create expanded trade and development opportunities around the world, it believes that bilateral and regional trade liberalization can also provide significant benefits.  Consistent with this, the United States has continued to enter into preferential agreements.  Furthermore, the US Administration and congressional leaders concluded a "trade policy template" in May 2007.  According to the USTR, the template provides a "clear and reasonable path forward for congressional consideration of Free Trade Agreements with Peru, Colombia, Panama, and Korea [and] opens the way for bipartisan work on Trade Promotion Authority." 

Given the U.S. commitment to a strategy of trade liberalization at the multilateral, regional and bilateral levels, what are the prospects for the FTA with Colombia, Panama and Korea being passed by Congress, and the implications for other possible developments such as the renewal of the Trade Promotion Authority and the extension of Trade Adjustment Assistance?
ANSWER: The May 2007 understanding demonstrates that the Administration can work with the Congress to accomplish an ambitious trade agenda.  The Administration has submitted legislation on the free trade agreement with Colombia and is in active discussions with the Congressional leadership on moving that legislation forward.  We are also consulting with Congress on submitting legislation to implement the pending free trade agreements with South Korea and Panama.  In addition, Members of Congress support an ambitious result from the Doha Round negotiations and the Administration will be working to achieve a strong result that opens markets in agriculture, NAMA, and services. Thus, the future of Trade Promotion Authority and the Trade Adjustment Assistance program are also important issues for Congress.
(3) 
FOREIGN INVESTMENT REGIME

(ii) 
Reporting and review requirements

(Paragraphs 22 and 24 of Pages 15-16)

The Report mentions that the Committee on Foreign Investment in the United States (CFIUS) may review a previously reviewed transaction where CFIUS received false or inaccurate material information during the initial review or investigation, or if a "mitigation" agreement resulting from the initial review or investigation was "intentionally and materially breached".  Furthermore, under FINSA, CFIUS or a lead agency designated by the Secretary of the Treasury may enter into, modify, monitor, and enforce agreements with any party to a covered transaction to mitigate the transaction's national security risk.  Every mitigation agreement must be justified by a written analysis of the national security risk posed by the transaction. 

a)
Please could the U.S. elaborate further on the legal status of a mitigation agreement, and its key elements or provisions?

ANSWER:  Mitigation agreements are contracts that one or more U.S. Government agencies enter into with one or more parties to a transaction before CFIUS.  Prior to FINSA, agencies entered into these agreements under their inherent authority to enter into contracts.  FINSA formally authorized CFIUS and any lead agency to negotiate, enter into or impose, and enforce agreements with any party to a covered transaction.  As required by FINSA, the annual report that CFIUS must provide to Congress by July 31 will include a discussion of the types of security arrangements and conditions that CFIUS has used to mitigate national security concerns.  A version of this report will be made publicly available as well.

b)
How does the U.S. authority evaluate the mitigating effects of such an agreement? 

ANSWER:  Section 721(l)(1)(B) requires that any mitigation agreement be based on a risk-based analysis, conducted by CFIUS, of the threat to national security of the covered transaction.  Executive Order 11858, as amended, further requires that the agency proposing a mitigation agreement prepare in writing and provide to CFIUS a statement that identifies the national security risk posed by the transaction and the measures it believes are reasonably necessary to address the risk.  CFIUS must agree that the proposed mitigation is appropriate and approve the measures.

(Paragraph 25 of Page 16)

In addition to section 721, the United States applies industrial security regulations.  These generally require a contractor to obtain facility security clearance and individual security clearance in order to perform a government contract involving access to classified sites or information. 

a)
Could the U.S. please elaborate further on the scope or coverage of industrial security regulations, and its legal sources?

ANSWER:  The National Industrial Security Program (NISP), established by Executive Order 12829, governs the defense industry’s access to classified information and ensures that the cleared U.S. defense industry protects the classified information in its possession while performing work on contracts, programs, bids, or research and development efforts.  The principal operating document under the NISP is the National Industrial Security Program Operating Manual (NISPOM), available on the website of the Defense Security Service of the Department of Defense. 

b)
We would appreciate knowing which authorities are in charge of issuing facility security clearance and individual security clearance, and their requirements of both substance and procedure.

ANSWER:  The NISP is principally administered by the Defense Security Service of the Department of Defense.  The requirements and procedures for clearances are outlined in the National Industrial Security Program Operating Manual NISPOM.

(4)
INTERNATIONAL RELATIONS

(ii) 
Preferential and other arrangements

(a) 
Free-trade agreements
(Paragraph 37 of Page 18)

As indicated in the Report, the U.S. has recently been actively pursuing FTAs negotiations, which reflects its strategy of increasing leverage for promoting multilateral trade liberalization.  Could the U.S. please provide more details of the guidelines used for choosing FTA negotiating partners?
ANSWER:  In selecting FTA partners, the United States considers a range of factors, including how the FTA fits with our larger goal of advancing free trade around the world, the likely economic benefit to the United States, and a country’s commitment to open markets and to the rule of law.  These criteria are not applied in a mechanistic manner:  considerations that weigh heavily in the case of one country may be outweighed by other considerations in the case of other countries.  In addition, the U.S. government seeks input from both Congress and the private sector.  We have also noted that partners of five of the FTAs that have recently entered into force are APEC members. 

a)
Is it the U.S. intention to give priority to FTA talks with more APEC economies, and thus realize the “open regionalism” principle in the APEC region and advance freer trade, for example through an FTAAP via multilateral negotiations?

ANSWER:  The United States is willing to consider entering into negotiations for an FTA with any country that meets its criteria, as described above.  

(Paragraphs 36-38 and 41 of Pages 18-19)

As indicated in the Report, we note that the United States now has 14 bilateral and regional free trade agreements in place. Six additional FTAs have been completed, but have yet to enter into force.  It would be appreciated if the U.S. could enlighten us as to its future trade policy towards FTAs and WTO negotiations, as well as its policy priorities.

ANSWER:  The core of U.S. trade policy is to open markets and to advance the rule of law through the multilateral trading system, as it has been since before the founding of the GATT.  A strong and vital WTO is central to that task.  The United States also pursues bilateral and regional free trade agreements (FTAs) that are complementary to and compatible with advancing the goals of the multilateral trading system.  U.S. FTAs, because of their comprehensive duty-elimination and breadth of commitments, produce significant benefits for its partners, and thus strengthen and expand the forces working towards global trade reforms.  Furthermore, the liberalization undertaken by many of our FTA partners has often led those Members to increased participation in liberalizing at the WTO.   

III.
TRADE POLICIES AND PRACTICES BY MEASURES

(2) 
MEASURES DIRECTLY AFFECTING IMPORTS

(i) 
Customs Procedures

(b) Container Security Initiative (CSI) and Secure Freight Initiative

(Paragraph 22 of Page 27)

We note from the report that approximately 90% of U.S.-bound cargo containers originate in or are transhipped from a CSI port. 

a) Could the U.S. please advise us of the anticipated schedule for implementing the 2006 SAFE Port Act, which contains requirements for three pilot programmes to assess the feasibility of 100 percent overseas scanning of maritime containers? 

ANSWER:  On March 3, 2006, the Secure Freight Initiative (SFI) was launched to improve U.S. efforts to assess risks in the global supply chain.  The first three SFI ports (Puerto Cortes, Honduras; Port Qasim, Pakistan; and Southampton, United Kingdom) became fully operational on October 12, 2007 (the total U.S.-bound container volume at these three ports from October 12, 2007 to February 12, 2008 was 51,937 containers).  The United States is working on plans for additional pilot projects using scanning equipment, but has no schedule at this time.

b)  Moreover, how is the U.S. planning to balance its homeland security concerns with its trade facilitation objectives?

ANSWER:  We believe that while systems and practices will need to be changed to address security concerns, measures such as SFI help to “push out” land borders.  This allows determinations on safety, as well as commercial, concerns to be addressed at an earlier period of time, bringing more certainty and seamlessness to international trade.  Thus, these measures can advance trade facilitation goals.

(ii) 
Customs Valuation

(Paragraph 32 of Page 29)

The Report notes that the Customs and Border Protection (CBP) is considering switching from the current customs valuation practice of using the value of the “first or earlier” sale, that is, the sale between the manufacturer and the foreign intermediary, to using the price paid in the last sale prior to the importation into the United States.  If adopted, the CBP's proposal would result in the transaction value being determined on the basis of the price paid by the buyer in the United States, rather than a foreign intermediary.  What is the rationale for proposing this change?  

ANSWER:  The rationale for the Proposed Rule change was to make the U.S. interpretation of the expression “sold for exportation to the United States'' for purposes of applying the transaction value method of valuation in a series of sales situation consistent with the considered views of the WCO’s Technical Committee, as reflected in Commentary 22.1. 

What would be the expected timetable for implementing the change?

ANSWER:  The U.S. is studying the issue at this time.

(v) 
Other charges affecting imports

(Paragraphs 57 and 58 of Pages 33 and 34)

Certain imports continue to be subject to a merchandise processing fee and a harbour maintenance fee; both were described in the Secretariat report for the last Review of the United States.  The merchandise processing fee applies to imports valued at more than US$2,000.  The fee is set at 0.21% of the import value; the statutory minimum and maximum are US$25 and US$485.  Originating imports under the free-trade agreements concluded between the United States and Australia, Bahrain, Canada and Mexico, Chile, the Dominican Republic and Central America, Israel, and Singapore are exempt.  Eligible imports from less developed countries and CBERA beneficiary countries are also exempt, as are certain products imported under the GSP.  The application of the merchandise processing fee has been extended until September 2014, following the adoption of the American Jobs Creation Act of 2004.

The American Jobs Creation Act of 2004 required the Secretary of the Treasury to issue recommendations concerning the possible elimination of fees collected by the Department of Homeland Security, including the merchandise processing fee.  Such recommendations have not yet been issued.  In the context of the last Review of the United States, the U.S. authorities indicated that they had no intention of eliminating the merchandise processing fee. a) In view of the fact that the US Congress intended the merchandise processing fee to approximate the cost to the CBP of processing the entry of imported merchandise, would exemption from this fee for imports under the specified FTAs be inconsistent with the above-mentioned expectations, in terms of principle, policy goal, etc.? 

ANSWER:  No.  The United States considers its decision to absorb the costs of services for certain FTA partners to be entirely appropriate. 
b) Will the exemption be compensated for by the fees that might have been over-collected on goods imported from non-FTA partner countries? 

ANSWER:  No.  By statute, CBP may not use the fees it collects to fund services for goods exempt from the fees.  Rather, the U.S. absorbs the costs of such services.

c) In addition, we would be interested in knowing the results and recommendations of the Secretary of the Treasury study.

ANSWER:  The study has not yet been finalized.  

(vi)
Anti-dumping and countervailing measures  

(a) 
Legislation and administration

(Paragraph 70 of Page 36)

We note that under any agreement entered into with a WTO Member considered to be a market economy, the suspension of a countervailing duties (CVD) investigation by the U.S. may also involve quantitative restrictions in addition to price undertakings. 

a) Could the US please clarify how this practice is consistent with Article 18.1 of the SCM Agreement and Article 11.1 of GATT 1994?

ANSWER:  The provision of U.S. law referenced provides Commerce the discretion to accept an undertaking involving quantitative restrictions in very limited circumstances.  There are no such agreements in effect at present.  In light of these facts, and given that it has not been established that such restrictions are inconsistent with the provisions referenced in the question, we do not believe it is incumbent upon us to explain why they are consistent.

b) In addition, what criteria does the U.S. apply when deciding on the quantitative restrictions to be undertaken by the exporting Member, in practice?

ANSWER:  The provision of U.S. law referenced provides Commerce the discretion to accept an undertaking involving quantitative restrictions in very limited circumstances.  There are no such agreements in effect at present.

(b)
Anti-dumping

(Para. 84 of Page 40)

According the Report, the average duration of an AD measure in place at the end of 2007 was some 11 years. Extending AD measures beyond the 5-year statutory time limit as provided by Article 11.3 of the Anti-dumping Agreement appears to have become the norm in US practices.  Could the US please explain how the inconsistency of its overall practice in this respect with Article 11.3 of the Anti-dumping Agreement can be justified ?

ANSWER:  The United States’ procedures on sunset reviews are consistent with its WTO obligations and have been upheld in several WTO disputes.  Consistent with the principles of the Antidumping Agreement, an antidumping duty will remain in place as long as it is appropriate to address sales of merchandise at dumped prices that injure U.S. domestic industries.  The Agreement provides that an antidumping duty will terminate after five years unless the Member initiates a sunset review before that date, to determine whether the expiration of the duty would likely lead to a continuation or recurrence of dumping and injury.  The Agreement explicitly permits the duty to remain in force pending the outcome of that review.  If likelihood is determined, the Agreement permits the Member to maintain the antidumping duty subject to the obligation of conducting sunset reviews every five years.  The U.S. system, therefore, is entirely consistent with its obligations under the Antidumping Agreement.

We disagree with the characterization of U.S. sunset review procedures.  Of the 49 orders the United States has revoked following sunset reviews since January 2007, 20 were in force only five years.  Thus, the contention that the extension of duties beyond five years has “become the norm in U.S. practices” is not an accurate characterization. 

(vii)  Safeguards

(a) 
Global safeguards

(Paragraph 98 of Page 43)

Under U.S. law, NAFTA partners are excluded from the application of safeguard measures, unless they individually account for a substantial share of total imports, and it is shown that they make an important contribution to serious injury.  It would be appreciated if the U.S. could please provide us with more detailed information on how we can determine whether the import share is a “substantial” share of the totality and whether such importation is “an important contribution” to serious injury to the US domestic industry.
ANSWER:  Article 802  [of the NAFTA] provides that where a NAFTA country takes a global safeguard action    that is, an emergency action directed at goods from all countries    the country must exclude goods from other NAFTA countries unless: 

•
imports from a NAFTA country, considered individually, account for a substantial share of total imports, and

•
imports from a NAFTA country, considered individually or, in exceptional circumstances, imports from NAFTA countries considered collectively, contribute importantly to the serious injury or threat of such injury.

Article 802 provides guidance as to when imports from a NAFTA country account for a "substantial share" of total imports and when imports from a NAFTA country or countries "contribute importantly" to serious injury or the threat of such injury.  Under Article 802(2)(a), a country "normally" will not be considered to account for a substantial share of total imports if it was not among the top five suppliers of the subject good.  

Similarly, under Article 802(2)(b), imports from a NAFTA country or countries "normally" will not be deemed to contribute importantly to serious injury, or threat, if the growth rate of imports from the country or countries during the period in which the injurious increase in imports occurred is appreciably lower than the growth rate of total imports from all sources over the same period.  The use of the word "normally" recognizes the need for some flexibility in exercising this rule.  There may be instances in which a country not meeting one of these guidelines should be included in the safeguards action, or the reverse.

(iii)
Export taxes, charges and levies.

(Paragraphs 178 and 179 of Page 58)

The U.S. Constitution's Export Clause bars Congress from imposing any tax on exports and the exported cargo is exempt from the harbour maintenance fee following a 1998 decision by the U.S. Supreme Court.  The Court held that the harbour maintenance fee bore "the indicia of a tax", and that the value of the export cargo – the basis on which the fee is determined – did not "correlate reliably with the federal harbour services, facilities, and benefits used or usable by the exporter".  Thus, the Supreme Court determined that the harbour maintenance fee, as applied to exports, violated the U.S. Constitution's Export Clause. 

a)
Could the U.S. please describe the main attributes of the harbour maintenance fee?

ANSWER: The harbor maintenance fee is assessed on port use associated with imports, admissions into foreign trades zones, domestic shipments, and passenger transportations.  The fee is assessed only at ports that benefit from the expenditure of funds by the Army Corps of Engineers for maintaining and improving the port trade zones. The fee is 0.125 percent of the value of the cargo.  The funds are made available, subject to appropriation, to the Army Corps of Engineers for the improvement and maintenance of United States ports and harbors.

b)
If this is deemed a kind of harbour service fee, would that not constitute discriminatory treatment of import and export cargos?

ANSWER:  The United States does not consider the fee to be discriminatory.

(4) OTHER MEASURES AFFECTING PRODUCTION AND TRADE

(v) Trade related intellectual property rights  

(e) Enforcement Activities

(Paragraph 270 and 271 of Pages 77 and 78)

The Report states that Section 337 of the Tariff Act of 1930 declares unlawful "unfair methods of competition and unfair acts in the importation and sale of products in the United States, the threat or effect of which is to destroy or substantially injure a domestic industry, prevent the establishment of such an industry, or restrain or monopolize trade and commerce in the United States."  The injury requirement does not apply to alleged infringement of a valid U.S. patent, federally registered trade mark, copyright, or mask work, or vessel hull design.  Section 337 investigations are instituted by the United States International Trade Commission (USITC); administrative law judges make an initial determination of whether there is an infringement/contravention of the law, which is then subject to review by the USITC.  If the USITC determines that Section 337 has been violated, it may issue exclusion orders, cease and desist orders, or both.  Exclusion orders direct the CBP to bar entry into the United States of infringing goods from whatever source (general exclusion orders) or from specifically identified entities (limited exclusion orders).  The President may disapprove a USITC order within 60 days.

Between 1 January 2005 and 30 September 2007, 88 new Section 337 investigations were instituted; all except three involved allegations of patent infringement, occasionally in combination with the infringement of other IPRs.  Investigations covered products from 29 trading partners.  In the period between 1 January 2005 and 30 September 2007, the USITC issued 24 exclusion orders, of which 17 were limited exclusion orders, and seven were general exclusions, together with cease and desist orders. As of 1 October 2007, there were 66 outstanding exclusion orders, compared with 61 reported in the previous U.S. Review, affecting imports of a range of products, including machinery and equipment, electrical and electronic products, some durable consumer goods, glasses, soft drinks, and cigarettes. 

Experience has shown that Section 337 investigations are usually initiated against companies (usually foreign companies) upon receipt of a unilateral complaint of patent infringement, even if the company being investigated has been selling its products in the U.S. market for some time.  Once the ITC decides to initiate such an investigation, the companies being investigated invariably incur outrageously huge legal fees in the process of responding to the allegations.  As the factors involved in determining whether infringements have occurred are extremely complicated, may we suggest that the ITC take more explanations and objective information from both parties involved into account before it makes the initial decision of whether or not to accept the complaint? 

ANSWER:   The institution of a section 337 investigation based upon a complaint does not constitute a decision that the respondent has violated section 337.  That is a matter for determination by an administrative law judge after institution of the investigation and after opportunity for a full evidentiary hearing.  The administrative law judge’s decision is then subject to review by the entire Commission.

b)  In this context, could the U.S. please explain the standard that the ITC is applying in determining whether or not to accept a 337 compliant?

ANSWER:   The ITC will normally institute an investigation on complaint if the complaint complies with the Commission=s rules, and if it properly alleges a violation of section 337.  Institution of an investigation based on a complaint does not constitute a decision that the respondent has violated section 337.

c)
Also, could the U.S. please provide the figures on the total number of complaints filed on patent infringement between 1 January 2003 and April 30, 2008, and the number of complaints that were withdrawn during the same period?

ANSWER:   There were approximately 165 Section 337 complaints filed between January 1, 2003 and April 30, 2008.  A very small number of these may have been withdrawn by the complainant prior to the Commission= s vote on whether to institute the requested investigation.  Over 90 percent of the Section 337 investigations filed during this period included allegations of patent infringement.

IV. TRADE POLICIES BY SECTOR

(2) AGRICULTURE

(iii) Domestic programmes

(Paragraph 27 and Table IV.2 of Page 84)

It is stated in the Report that average annual direct government payments to agricultural producers were US$ 16.3 billion between 2003 and 2007.  Later, note ‘c’ to Table IV.2 states that “The 2002 Farm Act terminated authority for production flexibility contract payments and established authority for fixed direct payments and counter-cyclical payment”.  However, the negative payment values are revealed under “Production flexibility contract payments” (horizontal column 2, Table IV.2) from 2003 to 2007.

a) We would appreciate knowing what caused the negative values revealed under “Production flexibility contract payments” in Table IV.2.

ANSWER:  These figures reflect changes in budgetary accounts, including possible overpayments and refunds.

b)  Could the United States please provide more details of the related payments measures mentioned above?

ANSWER:  If the question refers to information on the Direct and Countercyclical Payment programs, additional information can be found in our domestic support notifications for 2002 – 2005 or at:

http://www.fsa.usda.gov/FSA/newsReleases?area=newsroom&subject=landing&topic=pfs&newstype=prfactsheet&type=detail&item=pf_20060301_insup_en_dcp06.html  

(2) AGRICULTURE

(iv)Export subsidies, credit, insurance, and guarantees

(Paragraph 41 of Page 87)

Under the Export Enhancement Program (EEP) and the Dairy Export Incentive Program (DEIP), the United States provides exporters of eligible commodities with cash bonus payments based on the quantities exported. Eligible commodities under the programmes include wheat, rice, frozen poultry, barley, table eggs, vegetable oil, milk powder etc. 

Could the United States please provide more information and details of the programmes mentioned above?

ANSWER:  The Export Enhancement Program (EEP) operated under the authority of the Agricultural Trade Act of 1978, as amended.  The program allowed USDA to provide bonuses in the form of cash payments to make U.S. commodities more competitive in the world marketplace and to offset the adverse effects of unfair trade practices or subsidies by others.  Because of global supply and demand conditions in recent years, no bonuses have been awarded under EEP since 2001.  The 2008 Farm Bill repealed statutory authorization for this program.

The Dairy Export Incentive Program (DEIP) operates similarly as EEP, except that it applies to dairy products. At present international prices levels, no DEIP bonus awards have been made since January 2004.  

(3) MINING AND ENERGY 

(ii) Legal and policy framework

(Paragraph 63 of Page 92)

The Department of Energy has primary responsibility for federal energy policy, while states are responsible for their own energy policies. 

a)
Is there any cooperation mechanism between federal and local (state) governments on energy policy issues designed and operated formally and periodically? 

b)
Have conflicts ever occurred between the two entities, especially concerning promotion of the further development of the energy sector, and encouragement of private investment and competition? 

c)
If so, what dispute settlement principles apply?

ANSWER:  There is no cooperation mechanism between the U.S. Department of Energy and the state governments on federal energy policy issues.  We are unaware of any conflicts between the U.S. Department of Energy and the States concerning further development of the energy sector.

(5) SERVICES

(iii) Financial services

(Paragraph 128 of Page 108)

As indicated in the Report, branches of foreign banks are generally not required to commit organizational capital at the federal level and state level. However, foreign bank branches and agencies are subject to an “asset pledge requirement” under applicable federal and state law. 

According to our understanding, in addition to Income Tax, a 30% Branch Profit Tax on the after-tax earnings that are not reinvested by the close of the tax year, or are disinvested in a later tax year, is imposed on branches of foreign banks. The above-mentioned regulation prevents foreign banks from efficiently managing their assets.  It would be appreciated if the U.S. would consider reducing the amount of after-tax earnings that foreign banks are required to reinvest in the U.S., or reducing the branch profit tax rate applied.

ANSWER:  The objective of the foreign branch profits tax (which applies to all foreign branches operating in the United States, not only bank branches) is to tax foreign branches operating in the United States on a comparable basis to foreign subsidiaries operating in the United States, e.g., the tax basis for such branches is a dividend equivalent amount (please see USC 26 884).

(Paragraph 124 of Page 107 & Paragraph 132 of Page 109)

Agencies of foreign banks may not accept deposits from U.S. citizens or residents. Branch licences for foreign banks are not available in six states, but agency licences are available. These regulations create a less favourable operating environment for foreign banks. 

a)
Could the U.S. please explain the rationale behind such restrictions?

b)
Would the U.S. consider granting foreign banks branch licences in all states or allowing agencies of foreign banks to accept deposits from U.S. citizens or residents?

ANSWER:  Countries differ as to the scope of business they allow and the in-country capital they require for direct branches of foreign banks.  The United States is among the most liberal countries in the world with regards to capital for bank branches, allowing bank branches to lend based on the world-wide capital of its parent bank and requiring only a capital equivalency deposit that is less substantial than normal capital requirements.  Except for a number of grandfathered institutions, branches of foreign banks are in effect not allowed to take retail deposits.  (In fact, they can take deposits from individuals in excess of $100,000, but such deposits are not eligible for coverage by FDIC deposit insurance so retail depositors tend to place their money with U.S. juridical persons where at least the first $100,000 is eligible for coverage.)  Those wishing to do retail banking can do so through subsidiaries which are extended full national treatment, including capital requirements.  The limitation on retail deposit taking by foreign banks operating in the United States through branches is noted in the U.S. GATS schedule.

Foreign banks wishing to branch into the U.S. market have the option of setting up a federal branch or a state branch in those states that allow branches.  Foreign persons wishing to enter the U.S. market through establishment or acquisition of a bank subsidiary have the option of choosing a national or state charter.   A national bank, chartered by the Office of the Comptroller of the Currency, may be established or acquired in any state.  A state bank, chartered by the relevant state banking authority, is limited or unavailable in some states.  Please refer to the US GATS schedule for a detailed listing of state-level restrictions.  

The United States has no current plans to change its policy with regard to retail deposit taking by foreign bank branches.   

COLOMBIA

I. RECENT ECONOMIC DEVELOPMENTS 

6) TRADE AND INVESTMENT DEVELOPMENTS

iii) Direct foreign investment

paragraph 35. 

Reply:  In what areas of the economy is U.S. investment concentrated? 
ANSWER:  According to Bureau of Economic Analysis (BEA) statistics, most U.S. FDI in Colombia is concentrated in the mining ($1.7 billion) and manufacturing ($1.5 billion) sectors. 

What are the primary areas of U.S. investment in South America?

ANSWER: Most U.S. FDI in South America is concentrated in non-bank holding companies, extractive industries, and manufacturing.

What percentage of U.S. investment is in South America?  In Colombia? 

ANSWER:  U.S. investment in South America is 3.3% of total foreign direct investment of $2.3 trillion; while U.S. investment in Colombia is 0.2%.

II. TRADE POLICY SYSTEM:  FRAMEWORK AND OBJECTIVES 

1) GENERAL OVERVIEW 

paragraph 4

Explain:  As a general rule, the United States applies the principle of national treatment to direct foreign investors, however, how can market stability and permanence for companies with direct foreign investors be guaranteed while the Foreign Investment and National Security Act is being regulated, if said principle could be inapplicable for national security reasons? 

ANSWER:  The Committee on Foreign Investment in the United States (CFIUS) operates under Section 721 of the Defense Production Act, as amended by the Foreign Investment and National Security Act of 2007.  CFIUS focuses on genuine national security concerns alone, not economic or national interests.  CFIUS provides investors with a mechanism to obtain government review of their transaction, if they believe it presents national security considerations.  CFIUS operates under a strict time line, with most transactions passing through the CFIUS process within 30 days.  Finally, the footprint of CFIUS is very small—for the period 2005-2007, the Thomson database shows 5,100 foreign acquisitions of U.S. companies.  CFIUS reviewed only 325 (7%) filings during this period.    

2) INSTITUTIONAL AND LEGAL FRAMEWORK 

paragraph 11

Explain:  Bearing in mind that the 2002 law grants the Executive Branch powers, which expire on July 1, 2007, the Government of Colombia would be interested in learning the impact that the absence of Fast Track could have on the approval of negotiated agreements and on the conclusion of the Doha Round negotiations. 

ANSWER:  TPA procedures continue to apply to three free trade agreements (with Colombia, South Korea, and Panama) that were signed before TPA expired and that Congress has not yet considered.  On April 10, after the President submitted proposed legislation to implement the U.S. - Colombia free trade agreement (FTA) under TPA procedures, the House of Representatives voted to suspend the TPA timetable for considering the legislation.  Congress has not altered TPA procedures with respect to the pending FTAs with Panama and South Korea.  The Administration is working to ensure that Congress will vote on legislation approving the U.S. - Colombia FTA during this session.  

Members of Congress support an ambitious result from the Doha Round negotiations.   Thus, the mechanics of obtaining congressional approval of the outcome of these negotiations begin with securing a strong result – one that opens markets in agriculture, NAMA, and services.  In such a case, the Congress as well as the legislatures of other WTO Members will have a strong incentive to approve and implement the outcome.

Along these lines, if the Administration feels that these trade promotion capabilities are vital to achieving the country’s trade objectives, what alternative mechanism is planned to rectify this situation?

ANSWER:  While TPA procedures apply to bills implementing agreements signed before July 1, 2007, the Administration’s authority to conduct trade negotiations is derived from the U.S. Constitution and is not dependent on TPA.  Rather, TPA creates a legislative process whereby the Congress commits to consider on an expedited basis and without amendment legislation approving specific trade agreements that the Administration has negotiated in accordance with TPA rules.  In the absence of TPA, Congress can consider trade agreement implementing bills under standard legislative procedures.  Congress used those procedures in 2000, for example, to approve implementing legislation for the U.S. - Jordan FTA.  

paragraph 13

Clarify: Within the framework of the Trade Adjustment Assistance Program, please indicate what would guarantee that certain companies would not take advantage of the program when dealing with branches of foreign companies located in that country and that send their products to the U.S. market. 

ANSWER:  Benefits under the Trade Adjustment Assistance for Workers program are focused on worker groups displaced by the effects of foreign trade.  No specific benefit accrues to the company itself under this program.  Rather, it shields the workers from the effects of economic decisions related to foreign trade that might be made by their former employer.   

3) FOREIGN INVESTMENT SYSTEM

 iii) Information and assessment 

paragraph 18

Respond:  What is the objective of these new regulations? 

ANSWER:  The goal of the proposed regulations is to: 

Implement the requirements of FINSA and the executive order

Increase clarity and transparency, and

Make additional improvements based on experience under the current rules

b)
What is the foreseeable effect for foreign investment? 

ANSWER:  The improvements in the regulations are expected to reinforce the U.S. open investment climate by increasing the predictability and transparency of the CFIUS process.

c)
What would the effect be on investment agreements?

ANSWER:  See the previous response.

d)
Is there or will there be an admission or prior authorization system for making investments in general in the United States? 

ANSWER:  The United States does not have a general requirement that foreign investment in the United States be pre-authorized.

e)
Is there or will there be an admission or prior authorization system for making investments in certain specific sectors in the United States?  If so, which sectors?  Would these sectors be related to national security? 

ANSWER:  There are a limited number of conditions and restrictions established at the federal level on foreign investment in the United States, such as in connection with atomic energy, telecommunications, banking, fishing, maritime services, and mining.  Individual states also may have limited conditions and restrictions.  These restrictions are not necessarily prohibitions, but may establish preconditions or ownership level restrictions and are separate and unrelated to the CFIUS process.  

paragraph 21. 

Respond:  What is meant by “control by a foreign government”?

ANSWER:  Under Section 721 and the proposed regulations, a foreign government-controlled transaction is a covered transaction that could result in control of a U.S. business by a foreign government or a person controlled by or acting on behalf of a foreign government.  The proposed regulations further define the both the term “control” and the term “foreign government.”

III. TRADE POLICIES AND PRACTICES, BY MEASURES 

 2) MEASURES THAT DIRECTLY AFFECT IMPORTS 

 i) Customs system

Paragraph 20 states that as part of the Cargo Security Initiative (CSI), CBP is considering the viability of establishing a database managed by the private sector to improve risk evaluation of international cargo.  Could the United States provide additional information about this program and indicate if administration of said private sector database could generate additional costs for users? 

ANSWER: The United States is no longer considering this program.  

Paragraph 23 states that CBP is implementing a pilot program to scan all containers bound for the United States in foreign seaports and not only those considered “high risk.”  Thus, the viability of expanding this program to other foreign ports is being studied.  Could the United States tell us which other ports are being considered to be part of this pilot program?  What criteria are taken into account in applying the program? 

ANSWER: CBP and the Department of Energy continue to study and evaluate the results of the Secure Freight Initiative (SFI) pilot programs.  All data gathered from these pilot programs will be reported to our Congress.  Any decision on the expansion of SFI will be informed by the information yielded from the initial pilot ports.  Any expansion will be done in a reasoned, responsible, and risk-based manner.

Paragraph 24 states that “The CBP Purser has claimed the obligation to survey containers bound for the United States using image scanning and radiation detection in foreign seaports with “major” repercussions on trade, and this would translate into “fewer profits and greater transportation costs for U.S. importers.”  How does development of this program relate to discussions carried out in the WTO Negotiating Group on Trade Facilitation (NGTF) if one of the main objectives is the reduction and elimination of additional costs for users? 

ANSWER: As the SAFE Port Act pilot programs continue to yield more data, the United States will continue to gain insights into potential operational approaches that do not adversely affect the flow of cargo.  The twin goals of CBP are to secure containers and ensure trade facilitation.  Each port requires unique solutions to complex challenges.  Effective partnerships with host governments and the trade will help ensure that the most efficient operations are deployed.  Further, by allowing determinations on safety and commercial concerns to be addressed at an earlier period of time, measures under the SAFE Port Act offer the potential to bring more certainty and seamlessness to international trade.  Thus, these measures can advance trade facilitation goals.

Paragraph 59 refers to the tax for port maintenance, which has been called “insignificant” by authorities.  Given this, has the possibility been considered that said tax could be eliminated? 

ANSWER:  Elimination of this fee is not currently under consideration.

Paragraph 62 states that imported beer cannot benefit from the reduced rate of 7 U.S. dollars for the first 60,000 barrels of beer produced per year by a national beer producer with an annual production equal to or less than two million barrels.  Can you explain the justification for maintaining said benefit which translates into discrimination against the imported product?  Have you thought of eliminating this benefit or of corrective measures that would counteract this discrimination?
ANSWER: Total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production.  However due to these higher production costs any excise tax advantages offered to these producers have no trade distorting effect.

iii) Rules of origin

Paragraph 39 indicates that within the framework of the Central-America-Dominican Republic-United States Free Trade Agreement there is the possibility of applying an expanded accumulation of inputs with Canada and Mexico for the manufacture of woven apparel, provided that specific conditions are complied with between the countries involved in the mechanism and that certain limits are not exceeded.   Has thought been given to expanding application of the applied accumulation mechanism to countries other than Mexico and Canada? 

ANSWER: Both the Colombia Trade Promotion Agreement and the Peru Trade Promotion Agreement provide for consultations between the parties to the respective agreements to consider whether to permit regional cumulation for textiles and apparel (subject to domestic legal requirements) in light of our shared desire to promote regional integration.  

The United States has enacted and is negotiating trade agreements with different countries.  Has thought been given to some mechanism or instrument that would make it possible in a given moment to merge these agreements?
ANSWER: The United States is currently working with its trade partners to put free trade agreements into effect with Costa Rica, Oman, and Peru.  In addition, the Administration is focusing its efforts to obtain Congressional approval of the pending FTAs with Colombia, Korea, and Panama.

ix) Technical regulations, evaluation of conformity and rules

Number 114 of the document WT/TPR/S/200 states that countries can appoint a representative to establish technical regulations and procedures to evaluate conformity in regional, local, and municipal governments.  Is there an assurance that notification has been given of the technical regulations and conformity procedures carried out at these levels? 

ANSWER: The U.S. WTO TBT Enquiry Point contracts a U.S. commercial data vendor, State Net, to monitor State-level regulatory activities in all 50 states and the District of Columbia. State Net electronically delivers a daily report on State legislation and regulation to the Enquiry Point.  The report originates from each State capitol where data is gathered by a State Net representative and is combined in a nation-wide database resulting in complete U.S. coverage.  Various external information cross-checks at the U.S. Enquiry Point have proved that the State Net reports are reliable in accuracy and scope of reporting and tracking U.S. State-level regulatory activities.  Please contact the U.S. Enquiry Point for additional information (ncsci@nist.gov).  

Has the United States government considered the possibility of asking sub-federal institutions to directly supply technical regulations and procedures to evaluate conformity as proposed by them?

ANSWER: In view of the present capability of the United States at the central-government level Enquiry Point in tracking State-level actions, establishing additional Inquiry Points at a sub-central-government level would be redundant and impose an unnecessary and burdensome expense on the States.  In addition to the database previously referenced, the U.S. WTO TBT Enquiry Point monitors the National Association of State Secretaries of State (NASS) for additional assurance that regulatory activities are comprehensively and accurately tracked and notified to the WTO.   

Number 119 of the document WT/TPR/S/2000 states which sectors of the economy correspond to the regulations notified between July 2005 to October 2007.  Fourteen percent correspond to sub-federal measures, but no specification is given as to which sectors these measures correspond.  Is it possible to obtain that information? 

ANSWER: In 2005-2007, U.S. State-level notifications included proposed measures regarding aquaculture products; motor vehicles; consumer products, such as appliances, household cleaners, lighting products, electronics, and toys; wood products; cigarettes; textiles and apparel; and beer and malt beverages.  

Is it possible for the United States government to define what it means by “urgent” problems for which Executive Order 12889 prescribes a shorter period for formulating comments on proposals for technical regulations?

ANSWER: The United States has not attempted to impose a horizontal definition of ‘urgent problem’ on U.S. regulators to implement the provisions of the TBT Agreement.  The regulatory authority determines the urgency of a problem.

 Number 124 states that an institution is exempt from complying with prescriptions for notification and making comments if it shows that “for a justified reason” such prescriptions “cannot be carried out, are unnecessary, or contrary to general interest.”  It adds that use of this exception is subject to judicial review.  If a judicial review finds against it, would it not occur when the appropriate regulation is already being applied?  Has the government thought about establishing a more agile review mechanism?

ANSWER:  No. 

Number 125 of the document WT/TPR/S/200 states that Executive Order 12866 obligates the Office of Management and Budget to examine all “significant” provisions from federal public bodies (excluding independent regulatory bodies) before their publication in the Federal Register as proposed or final provisions.  Following is a list of certain provisions considered significant.  Is there a complete list of provisions that are considered significant?

ANSWER:  The Unified Agenda, published semiannually, contains a list of regulations that U.S. agencies are planning to promulgate.  The Agenda generally contains designations, such as whether or not a proposed regulation is significant.  The current Agenda (as well as past Agendas) are available on RegInfo.gov. 

Have there been judicial reviews of technical regulations or procedures to evaluate conformity?  If so, how many?

ANSWER:  The United States does not centrally track judicial review of technical regulations.

Interagency Working Group on Import Safety and identification of areas that could be improved.  Said working group, which has no juridical or regulatory powers of its own, has recommended several measures related to OTC to improve the safety of imports into the United States.  What type of measures has this committee recommended? 

ANSWER: The full report on the recommendations can be found on the internet at: www.importsafety.gov.  

x) Sanitary and phytosanitary measures

paragraph 146

Explain:  Do the states evaluate risks when they establish sanitary and phytosanitary measures under the conditions mentioned in this paragraph?  If so, are these endorsed by the Animal and Plant Health Inspection Service to see if they are compatible with national rules, federal regulations, and the WTO?  What procedure is followed for this purpose?

ANSWER:  Our sub-national governments are required to meet all of the obligations of the WTO SPS Agreement.   U.S. federal SPS agencies work closely with the relevant state authorities on a regular basis through a variety of means to ensure that measures proposed and adopted are science based and are consistent with U.S. WTO obligations. 

Number 148 states that:  “There are no statutory limitations on the duration of the process for approving plants, animals, and derived products being imported into the United States for the first time.  Normally, this process lasts between two and three years.”  However, for Colombia, it is clear that the process for approving imports and recognizing regionalization can take much longer than that described as normal by the United States, generating unjustified delays in these processes. 

Thus, we would like to know what technical and scientific criteria determine the length of a request for approval of the importation of plants, animals, and derived products entering the United States for the first time and for regionalization. 

ANSWER:  Sanitary and Phytosanitary measures in the United States are based on science and undergo a comprehensive transparent rulemaking process.  It is not possible to to ensure a thorough review of both the original submission and all scientific evidence, and to respond to comments received by interested stakeholders, including WTO Members, of U.S. proposed measures within a predetermined and inflexible timeframe.    

3) MEASURES THAT DIRECTLY AFFECT EXPORTS

iv) Export assistance 

In addition to the conditions under which the United States government facilitates export assistance pursuant to number 3, can you describe the assistance conditions that the United States government gives to products that are not supported by governments whose countries compete with the United States?  Are they more or less favorable? 

ANSWER: While the question is not clear to us, we would make two points.  First, the Export-Import Bank's mandate is to neutralize any competitive financing that is provided by official government export credit agencies (ECAs).  Accordingly, the Export-Import Bank only offers programs that serve to match comparable programs of other ECAs.  Second, any financing provided by the Export-Import Bank is consistent with the OECD Arrangement and the WTO Subsidies Agreement. 
4) OTHER MEASURES AFFECTING PRODUCTION AND TRADE 

v) Trade-related intellectual property rights 

General questions:

Have certain measures or incentives been adopted to stimulate technology transfer to developing countries? 

ANSWER:  Yes, the United States has promoted a range of incentives to its domestic enterprises and institutions to promote and encourage technology transfer to developing, and particularly least-developed, countries in order to enable the creation of a sound and viable technological base.  The activities of the United States in this regard have been regularly reported to the Council on TRIPS, in keeping with the Decision of the Council on TRIPS of 20 February 2003.  The most recent such report was provided to the TRIPS Council in October 2007, and is reflected as document IP/C/W/497/Add. 5.

Paragraph 258
Respond:  What specific measures have been adopted or plan to be adopted in the United States to stimulate or incentivize innovation in different fields from an intellectual property point of view? 

ANSWER:  The United States has adopted many plans to stimulate or incentivize innovation. As an example of such plans, the United States has adopted technology transfer policies and laws that are aimed at promoting innovation.  The Bayh Dole Act of 1980 and other technology transfer laws provide incentives for universities and inventors to engage in innovative research and technology development.  Under the Bayh Dole Act, a university may choose to retain the ownership of the invention that arises from the funding by the U.S. Government.  The university can commercialize the patented invention and generate the license income that is shared with the inventors.  Similarly, the U.S. government agencies that have research facilities may also license their patented inventions. The income from the license also has to be shared with the inventors.  The number of patented inventions and licensed invention may also be used for consideration of career advancement.

Has any particular entity been designated to promote innovation, technological development, etc?  If so, what is the nature of this entity and its main functions and plans or lines of action? 

ANSWER:  The U.S. does not have a particular entity that is designated to promote innovation.  Many U.S. agencies promote innovation by providing research funding to universities, federal laboratories, companies, and individuals.  Most universities and federal laboratories have an office of technology transfer whose functions are to manage intellectual property assets, including patenting inventions, and commercialization of the inventions.   The United States Patent and Trademark Office through its Global Intellectual Property Academy provides international training on intellectual property protection, enforcement and technology transfer.  Other U.S. agencies and universities also provide training and facilitate discussions on innovation and technology commercialization.

paragraph 266
Respond:  How does preregistration work?  Why does it exist only for works which have had infractions committed against them?  How is it harmonized with automatic protection under copyright?  Is it possible to register unedited works? 

ANSWER:  Preregistration was introduced in 2005 pursuant to legislation enacted to confer some of the benefits of copyright registration (such as the availability of statutory damages and awards of attorney’s fees) on owners of copyrights in works being prepared for commercial distribution that are infringed before their release to the public.  That legislation was enacted in response to concerns expressed by copyright owners in industries such as the motion picture industry and the recording industry that the increasing occurrence of “prerelease infringement” of motion pictures and phonorecords on the Internet before the first authorized exhibition or distribution of those works is causing serious economic harm which cannot be adequately compensated without the availability of remedies ordinarily available only to copyright owners of works that were registered prior to their infringement.  Preregistration is not actually a form of registration.  It can more accurately be described as a notification of intention to register the work once it has been distributed to the public.  It is available only for works that fall into classes of works (such as motion pictures and sound recordings) that have had a history of prerelease infringement.  

The availability of preregistration does not conflict with the principle of automatic protection.  Preregistration, like registration, simply gives the copyright owner the opportunity to seek certain remedies (statutory damages and attorney’s fees) that are not available for infringement of unregistered works.  (Under the U.S. Copyright Act, an award of statutory damages or attorney’s fees is only possible if (in the case of infringement of an unpublished work) the work was registered before the infringement occurred, or (in the case of infringement of a published work) the work was registered before or within three months of publication.)  It is possible to preregister a work that is still in the process of preparation, so long as the work is being prepared for commercial distribution and has not yet been published, and provided that preparation of the work has commenced and at least some portion of the work has been fixed in a tangible medium of expression.

paragraph 268

Respond:  How does the application of Mandatory Licenses work and under what circumstances would they be applied?  Are the rules mentioned in the report in addition to the will of the parties? 

ANSWER:  U.S. copyright law includes several statutory licenses, each of which operates differently from the others.  See 17 U.S.C. §§ 111, 114, 115, 116, 118, 119 and 122.  These licenses cover retransmission of broadcast signals by cable systems (§ 111), public performances of sound recordings by means of digital audio transmissions (§ 114), the making and distribution of phonorecords of certain nondramatic musical works (including transmission of “digital phonorecord deliveries”) (§ 115), public performances of musical works in jukeboxes (§ 116), the use of published nondramatic musical works and published pictorial, graphic, and sculptural works by public broadcasting entities (§ 118), and retransmission of broadcast signals by satellite carriers (§§ 119 and 122).  These licenses are available without regard to the willingness of the copyright owner to license the permitted uses.  Royalties are paid to copyright owners either directly or indirectly (indirect payments are made through collectives and/or through the Copyright Office); the conditions and means of payment vary from license to license.  Rates are determined by industry-wide negotiations or, if agreement cannot be reached, by Copyright Royalty Judges in the Library of Congress.

IV. TRADE POLICIES, BY SECTORS 

2) AGRICULTURE 

i) Introduction
In Chapter IV(2), para. 13, the Secretariat indicates that at the beginning of 2008, Congress was working on a new agricultural law to support harvested basic products.  Can the United States indicate in which aspects the new Law will amend previous legislation? 

ANSWER:  The recently passed 2008 Farm Act, a very lengthy document, contains numerous modifications and amendments to previous legislation.  It is not possible at this time to list all these changes.  USDA’s Economic Research Service will shortly have on its website a side-by-side comparison of the major provisions of the 2002 and 2008 Farm Acts.

ii) Border measures 

Paragraph 20 of Chapter IV states that tariff rate quotas are allocated to “traditional” importers designated by the governments of exporting countries and chosen by lot.  Can the United States indicate how a “traditional” importer is determined?  What is the objective of permitting the governments of exporting countries to designate importers?  Explain the methodology for allocating tariff rate quotas based on lot. 

ANSWER:  Different licensing regimes may be based on when the TRQs were put in place.  The original cheese quotas were mainly licensed to historical importers, whereas newer TRQ quantities from the Uruguay Round were largely licensed to importers designated by the exporting country.   Allowing exporting countries to designate importers gives the exporting country the opportunity to get a better price for its exports.  Under the lottery system, qualified importers may apply for several licenses, indicating their priorities.  Applications are selected randomly and awarded their highest priority request until all of the licenses have been allocated.  

In accordance with the United States International Trade Commission (USITC), the elimination of import barriers for certain products, particularly raw and refined sugar and dairy products, would generate a significant increase in the country’s social welfare.  Are there any national or international studies showing that these barriers favor the country’s social welfare, other than those that the USTIC has provided?  (paragraph 21).

ANSWER:  There have been numerous studies by international organizations and private associations over the past 4-5 years in the context of multilateral trade liberalization that analyze the impact of reducing market access barriers and domestic subsidies.  The United States has been analyzed extensively in those studies. USDA’s Economic Research Service completed such an analysis in 2001, which showed the benefits to the United States from global trade reform.

iii) Domestic assistance programs 

Paragraph 31 of the Report by the Secretariat states that “the Federal government offers subsidized insurance against losses stemming from natural disasters” and price variations.  Indicate the type of losses it covers and up to what amount.  What is the minimum base for making payment? 

ANSWER:  Yield policies insure producers against yield losses due to natural causes such as drought, excessive moisture, hail, wind, frost, insects, and disease.  There are several different kind of yield policies, which offer different levels of coverage.  For example, a farmer selects the amount of average yield he or she wishes to insure; from 50-75 percent (in some areas to 85 percent). The farmer also selects the percent of the predicted price he or she wants to insure; between 55 and 100 percent of the crop price established annually by RMA. If the harvest is less than the yield insured, the farmer is paid an indemnity based on the difference. Indemnities are calculated by multiplying this difference by the insured percentage of the established price selected when crop insurance was purchased.

Paragraph 31 of the Report also states that producers can opt between insuring their crop or their income, as part of agricultural insurance programs and that insured producers receive a payment if the effective crop or income is less than the anticipated level due to causes included under the insurance.  Can the United States state if the amount insured corresponds to a percentage of profit or if it only covers production costs?  Who defines and how is income level defined? 

ANSWER:  USDA offers various revenue-based insurance plans. All revenue-based options determine revenue differently.   The following information provides a basic summary.

Adjusted Gross Revenue (AGR) - insures revenue of the entire farm rather than an individual crop by guaranteeing a percentage of average gross farm revenue, including a small amount of livestock revenue. The plan uses information from a producer's Schedule F tax forms, and current year expected farm revenue, to calculate policy revenue guarantee.

Crop Revenue Coverage (CRC) - provides revenue protection based on price and yield expectations by paying for losses below the guarantee at the higher of an early-season price or the harvest price.

Group Risk Income Protection (GRIP) - makes indemnity payments only when the average county revenue for the insured crop falls below the revenue chosen by the farmer.

Income Protection (IP) - protects producers against reductions in gross income when either a crop's price or yield declines from early-season expectations. To determine coverage, see the policy provisions.

Revenue Assurance (RA) - provides dollar-denominated coverage by the producer selecting a dollar amount of target revenue from a range defined by 65-75 percent of expected revenue.

The price components of the revenue coverage under CRC, GRIP, IP and RA are determined from futures market data.  The yield components are based on historical yields for the farm, for CRC, IP and RA, or historical yields for the county, for GRIP.  RA and CRC are currently the most popular forms of revenue insurance. 

The dollar plan – provides protection against declining value due to damage that causes a yield shortfall. Amount of insurance is based on the cost of growing a crop in a specific area. A loss occurs when the annual crop value is less than the amount of insurance. The maximum dollar amount of insurance is stated on the actuarial document. The insured may select a percent of the maximum dollar amount equal to either catastrophic level of coverage, or additional coverage levels.

More information can be found at: http://www.rma.usda.gov/policies/ 

Again in paragraph 31, the Secretariat states that the basic level of coverage is for catastrophic risks and is offered with an administrative commission of 100 U.S. dollars per crop and country.  It also indicates that the Department of Agriculture reinsures insurance companies offering crop insurance.  To which country does this refer?  Could you indicate what is the percentage covered by the Department of Agriculture?  What is the percentage of reinsurance over the prime?  

ANSWER:  Paragraph 31 refers to administrative commission of 100 U.S. dollars by crop and “county” not “country.” The Standard Reinsurance Agreement (SRA) operates between the Federal Crop Insurance Corporation (FCIC) and individual insurance companies that participate in the program.  Each company determines annually, within the framework of the SRA, what level of risk to retain and what to cede to the FCIC, thus the levels of shared risk vary annually and by individual company.  Given the complexity of the SRA, it is difficult to answer these questions in a simple manner.  We refer Colombia to the Risk Management Agency website at: http://www.rma.usda.gov/pubs/ra/05sra_final.pdf 

Paragraph 34 of the Report by the Secretariat indicates that in addition to crop insurance, agriculture producers receive payments from special and emergency programs.  Can the United States indicate the planted surface area covered by agricultural insurance? 

ANSWER:  As of May 26, 2008, the Federal Crop Insurance Corporation shows net acres insured at for the 2007 crop year at 271,663,000 acres.

Paragraph 105 of document WT/TPR/G/200 states that the United States “is committed to providing assistance to developing countries in strengthening their capacities, particularly by offering trade assistance.”  Can the United States explain in detail what this assistance entails?  How can developing countries benefit from this type of support? 

ANSWER:  The United States, through a number of agencies, including but not limited to USAID and MCC, has provided more than $7 billion in trade-related assistance (trade capacity building (TCB) or Aid-for-Trade) to developing country partners since 2001.  As a donor, we strive to respond to the needs and priorities identified by our developing country partners and value their input to our TCB programs.  Trade-related funding is part of our overall assistance programs with our partner countries. 

Assistance offered by the U.S. Government runs the full gamut of trade-related assistance, from technical assistance to help developing countries and transition economies accede to, with the WTO or to follow the rules of the international trading system. .  Many U.S. Government agencies provide technical assistance to developing countries and transition economies in order to build their trade competitiveness.  These technical assistance activities that are not specifically related to WTO accession or agreements can include, but are not limited to, any of the following types of support activities: (1) negotiating regional trade agreements, (2) eliminating subsidies or price controls in the trade sector, (3) improving trade statistics, (4) encouraging business support services for exporting and importing companies, (5) developing business information for export and import markets, (6) drafting commercial codes, (7) implementing anti-monopoly policies, (8) designing consumer protection policies, (9) reforming government procurement, (10) improving sanitary/phytosanitary standards in traded goods, (11) promoting technology transfer to enhance trade, (12) removing technical barriers to trade, (13) applying rules of origin for trading purposes, (14) improving customs procedures, (15) developing a competitive workforce, (16) encouraging trade finance, (17) developing the financial sector, (18) achieving sound fiscal, monetary, and exchange rate policies, (19) developing necessary infrastructure for trade, (20) supporting trade-related transportation projects, (21) designing environmental standards and technology, (22) promoting investment agreements and investment protection mechanisms.

USAID is present in over 70 countries, providing the United States with a unique opportunity to work with and respond to the needs of developing countries as they seize the opportunities of trade liberalization.  The USAID mission is the first stop for any developing country or transition economy seeking USG trade-related assistance.  In the absence of a USAID mission in a particular country, please visit the U.S. Embassy.

Paragraph 113 of the Report of the Government of the United States indicates that the President is committed to improving the Trade Adjustment Assistance Program.  Could you explain in greater detail what the measures to be implemented entail for helping workers and farmers affected by trade? 

ANSWER:  The Trade Act of 1974 was last amended on August 6, 2002.  The Department of Labor operates Title I, Subtitle A of the Trade Act- Trade Adjustment Assistance (TAA) for Workers.    

The Department has identified four overarching principles that should guide the reauthorization of the TAA program to ensure its relevance for the 21st century economy.  Trade-affected employers must have support to help prevent layoffs.  Trade-affected workers must have improved access to education and training.  Trade-affected workers must have increased individual choice to “earn and learn” through the TAA program by having access to transitional benefits.  Trade-affected workers must be able to access services through a streamlined and efficient workforce investment system.

The Department believes that following these four principles will help make the program more effective in meeting the needs of the 21st century workforce by providing workers with assistance to improve their opportunities to return to work as quickly as possible in high skill jobs that pay good wages.

5) SERVICES

iv) Air transport services

paragraph 161
Reply:  Is it possible for all public U.S. airports with commercial services to be managed through subcontracting or are there exceptions? 

ANSWER:  U.S. and foreign privately-owned companies provide a variety of services at U.S. commercial service airports including airport and terminal management, parking, private security, retail concessions, aircraft ground handling and fueling.  Any Airport owner can contract with privately-owned companies to provide airport management and retail concession services under management or concession contracts.  The Federal Aviation Administration will permit this arrangement as long as the Airport owner retains authority over the operation and management of the Airport, including the airport’s Federal obligations.  The private company serves an agent of the airport owner and receives a management fee or retail concession fee for its services.

paragraph 162
Reply:  Does the possibility of U.S. airports with commercial services being privately owned include foreign private ownership? 

ANSWER:  There are no legal barriers to or restrictions on U.S. airports with commercial service that prevent them from being privately-owned.  Private ownership includes both domestic and foreign-owned private companies.  However, there are legal restrictions that complicate financing and reduce both profitability and incentives to privately own airports.   Historically all of the major airports in the United States, including all commercial service airports have been under public ownership.

paragraph 169.

Reply:  Are there plans to extend the deadline for the Air Safety Program of the Federal Aviation Administration beyond August 31, 2008?

ANSWER:  The provision of insurance at set prices and for set coverage is mandatory until August 31.  The Secretary of Transportation will decide as August approaches whether to continue the insurance and if so on what terms.  For each of the past 5 years, the decision with respect to what to do after August has been to continue the policies on the same terms. 

v) Maritime transport  

paragraph 176.

Reply:  Has the United States considered the possibility of including specific compromises in maritime transport services within the framework of the Doha Round negotiations? 

ANSWER:  The U.S. offers are developed following consultations with our domestic constituencies, and reflect our commercial and economic interests in the WTO negotiations.  In the course of the negotiations, the United States engages with other countries and responds to questions with respect to U.S. measures in this or any other sector.

paragraph 198
Reply:  Are they any statistics available on the income of Mexican and Canadian citizens in the United States working in professional occupations pursuant to NAFTA terms? 

ANSWER:  No. Parties to the NAFTA collect and maintain data related to the granting of temporary entry to NAFTA professionals. However, statistics are not available on the income of Mexican and Canadian citizens in the United States working in professional occupations pursuant to NAFTA terms.

COSTA RICA

II. TRADE POLICY REGIME: FRAMEWORK AND OBJECTIVES 

3) FOREIGN INVESTMENT REGIME 
1. Taking the first paragraph of the section on the Foreign Investment Regime as a reference, Costa Rica would like to obtain further information about the requirements that must be reported under the "International Investment and Trade in Services Survey Act." Moreover, Costa Rica would like to know whether the United States can provide further details on the operation of the registry as such. 

ANSWER:  For additional information on reporting requirements under the “International Investment and Trade in Services Survey Act,” please refer to the portion of the Code of Federal Regulations pertaining to BEA’s surveys.  This document outlines reporting requirements and details the types of services for which BEA collects data.  Copies of BEA surveys are available on the International section of the BEA website, http://www.bea.gov/international/index.htm, under the heading ‘Survey Forms and Related Materials.’

Regarding the operation of the registry, the surveys are mandatory and firms are responsible for reporting whether or not BEA contacts them directly.  Although most large firms keeps track of and comply with government reporting requirements, BEA must also proactively reach out to potential respondents.  We do this in a variety of ways.  In a benchmark year, we may purchase mailing lists from business information providers.  On an ongoing basis, we follow the business press and trade publications and send forms to firms that appear likely to have transactions of the types covered by our surveys.  Finally, some information that helps to identify services exporters and importers is available from Census Bureau surveys of domestic firms.  Recently, we obtained information from Census on firms that responded affirmatively to a question about imports of services, which will allow us to improve the sample frames on our surveys of trade in services.

2. On the issue of services, Costa Rica would like additional details on the measurement methodology used in relation to the export of services.

ANSWER:  The most comprehensive source of information on BEA’s methodologies for estimating services exports is The Balance of Payments of the United States: Concepts, Data Sources, and Estimating Procedures published in 1990 and available here:  http://www.bea.gov/methodologies/index.htm#international_meth.

BEA has made numerous improvements in our methodologies since the publication of that document.  An overview of these improvements through 2003 is available in the article “U.S. International Services: Cross-Border Trade in 2002 and Sales Through Affiliates in 2001” in the October 2003 issue of the Survey of Current Business found here: http://www.bea.gov/scb/date_guide.asp. Subsequent versions of this annual article, published every October, outline improvements made each year through 2007.  For a more detailed explanation on the methods associated with any year’s improvements, please refer to that year’s version of the annual article “Annual Revision of the U.S. International Accounts,” published every July in the Survey of Current Business.

III. TRADE POLICIES AND PRACTICES BY MEASURE 

2) MEASURES DIRECTLY AFFECTING IMPORTS 

ii) Valuation for customs purposes 
3. Currently, in cases of transactions entailing a series of sales, CBP normally uses the price paid in the "first or prior" sale. What type of document can the importer in the United States use to document this value for CBP? If CBP applies the value of the goods transaction, this value normally appears on the commercial invoice held by the importer in the United States. For this reason it is important to know what type of document can currently be used to document to customs the price paid in the “first or prior” sale. (Paragraph 32)

ANSWER:  The United States issued Treasury Decision (T.D. 96-87) in 1997, 31 Cust. B. & Dec. No. 1, to provide notice on the documentation and information needed to support when transaction value many be based on a sale involving a middleman and the manufacturer or other seller (first sale), rather than on the sale in which the importer is a party.  The T.D. indicates that relevant documents include purchase orders, invoices, proof of payment, contracts and any additional correspondence which demonstrate how the parties dealt with one another.  The information should present a complete paper trail of the imported merchandise showing the structure of the entire transaction.
vi)   Antidumping and countervailing measures

4. Please indicate the current status of application of the sunset review procedure. Is the Department of Commerce still applying this procedure? If so, at what stage is the investigation and what is the assessment of the most recent rulings made by the WTO Appellate Body on the matter?

ANSWER:  The United States continues to conduct sunset reviews according to the AD and SCM Agreements.  U.S. sunset review measures have been upheld in several WTO disputes.  The Agreements provide that an antidumping or countervailing duty will terminate after five years, unless the Member initiates a sunset review before that date to determine whether the expiration of the duty would likely lead to a continuation or recurrence of dumping or subsidization and injury.  The Agreements explicitly permit the duty to remain in force pending the outcome of that review.  If likelihood is determined, the Agreements permit the Member to maintain the antidumping or countervailing duty subject to the obligation of conducting a sunset review every five years.  

ix) Technical regulations, conformity assessment, and standards

5. What percentage of current technical regulations is based on international standards? (Paragraph 114)

ANSWER:  The U.S Government does not track the percentage of technical regulations that are based on international standards.  Legislation implementing the Uruguay Round Agreements and additional guidance provided to regulators require them in developing regulations to consider the use of relevant international standards that may be effective and appropriate for meeting their regulatory objectives.

6. The United States mentions that technical regulations and conformity assessment procedures may be adopted by the States. In this regard, what mechanism is used to ensure that such adoption does not create contradictory legislation? (Paragraph 115)

ANSWER:   Potential conflicts are addressed by our Constitution and subsequent Federal statutes, by consultation and cooperation between the Federal government and State and local governments and, if necessary, by use of our judicial processes.  

7. Is the exception to the notification and comment requirements for certain Agencies for purposes of notification within the United States, or does it refer to the notification made to the WTO’s Committee on Technical Barriers to Trade? (Paragraph 124)

ANSWER:  The exception is for purposes of notice and comment in the United States and applies to particular measures, not agencies.  For example, the Federal Aviation Administration could amend an approach path to airports for instrument approach procedures, because, for example, a tree on the approach path had grown taller. In such cases, it may not be considered necessary to seek comment and delay could prove dangerous.  Decisions to except a measure from notice and comment requirements remain subject to judicial review.

8. How can a citizen request the amendment or repeal of a technical regulation? What is the procedure? (Paragraph 126)

ANSWER:  The procedure to request review or repeal of a technical regulation is to submit a written statement of the request to the appropriate regulatory authority.

9. For what types of products are the supplier’s declaration of conformity and the third party certification required? What criteria does the United States use to define the conformity assessment procedure to be applied to specific products? (Paragraph 129)

ANSWER:   The United States does not maintain statistics that track the extent to which regulators or the marketplace rely on specific types of conformity assessment procedures, whether SDoC, third party certification, or other forms of conformity assessment.  However, in general the U.S regulatory philosophy relies heavily on SDoC wherever possible. 

Although the United States relies to a large extent on SDoC to both mandatory and voluntary product requirements, as well as on industry's self-policing efforts, if a product fails to meet mandatory requirements, the Federal agency with jurisdiction over that product has the authority to take enforcement action against the supplier of the product. 

For some products reliance on SDoC may not provide appropriate or effective assurance that a product conforms with applicable requirements, and in such cases, other forms of assurance may be required, such as third party certification or testing.

10.   What types of incentives do goods that comply with the standards receive from the US market? (Paragraph 136)

ANSWER:   The primary incentive for the use of and compliance with voluntary standards is greater product acceptance in the marketplace.

x)  Sanitary and phytosanitary measures  
11. With respect to paragraph 148, what is the justification for the United States to take two or more years to conduct a risk analysis? 

ANSWER:  The approval of Sanitary and Phytosanitary measures, including risk analyses, are based on science and undergo a comprehensive transparent rulemaking process.  Because of the nature of the process, some risk analysis procedures take longer to complete than others.  In general, it is not possible to ensure review of the scientific evidence and to respond to comments on proposed measures sent by interested stakeholders, including WTO members, within a pre-determined and inflexible timeframe.    

12. With respect to paragraph 149, Costa Rica would like to know more about the “ePermits,” specifically with respect to the period of time the United States takes to issue this permit. Must this permit be requested prior to each export, or does it have an effective term? 

ANSWER:  “E-Permits” is a web-based tool that gives customers the ability to apply for a permit, check its status, and view it online. Submitting applications and receiving permits via the internet saves a tremendous amount of time and effort on one of APHIS’ more paper-intensive processes, and therefore quicker than the conventional paper process. 

Each permit, depending upon the type of permit, has its own polices and procedures. These ePermits do not differ from the conventional paper-based application procedure. Therefore, the permit is approved only for the requested import product and for a requested period of time. If the customer seeks to import a product not designated on this permit, and new request must be submitted.

13. With respect to paragraph 151, on the “notice-based” approval process, could the United States indicate:   What is the advantage of this new process? Is this process really more expeditious than the traditional process?
ANSWER:  In July 2007, USG issued a procedure for issuing new and revised phytosanitary import measures. As an alternative to undergoing the formal rulemaking-based process, imports that are eligible can now be approved through a notice-based process. As with the rulemaking-based process, a pest-risk analysis must first be conducted for new fruits or vegetables considered for importation.  However, if the risk analysis shows that the commodity’s risk can be sufficiently mitigated by one or more of the five designated phytosanitary measures, a notice announcing the availability of the pest-risk analysis is published in the Federal Register to allow for public comment for 60 days. Barring substantive comments that disprove the findings of the pest-risk analysis, a notice is then published in the Federal Register to announce that USG will begin issuing import permits for the commodity.

APHIS estimates that it takes a minimum of 18 months to evaluate and approve new import requests under the rule-making system, although the process can take 2 to 3 years and longer in some cases. The notices that were published and finalized since the August 16, 2007 implementation date were completed in significantly shorter time periods.  The U.S. is very pleased with its experience with the notice based process.  

a) Could the United States provide more details on the results obtained to date with this new process?

ANSWER:  See above response.

14. With respect to paragraph 160, in the event of an import alert, what procedure should the producer or exporter follow to demonstrate that the alert has been corrected? 

ANSWER:  Products subject to an import alert may be removed from the alert once the firm has demonstrated to the U.S. Food and Drug Administration (FDA) that they have “overcome the appearance of violation.”  In many cases, this entails the firm submitting 5 consecutive clean shipments before FDA will consider removing the firm from the import alert.  However, some import alerts require additional steps before a firm can be removed from import alert.  This can include submission of documents (e.g., HACCP records, 3rd. party certification, etc.) to FDA for review.  Guidance is usually provided in these import alerts on what additional information FDA will need to have confidence that the firm has overcome the appearance of a violation.  Contact information is provided on the import alerts if there are questions on how a firm can be removed from a specific import alert.

15. Can the United States justify why the post-entry quarantine period for chrysanthemum cuttings is six months, and why a shorter period cannot be applied when a country meets all the respective phytosanitary requirements? 

ANSWER:   The post-entry requirements will be applied to Chrysanthemum species for 6 months after importation.  This period of time has been determined to be necessary to inspect post-entered plant material during the growing period for pests (primarily plant pathogens, including Chrysanthemum White Rust or CWR). CWR, caused by the fungus Puccinia horiana P. Henn., is a quarantine-significant pest in the United States (Title 7, Code of Federal Regulations, Part 319.37-2).  Importation of Chrysanthemum species are prohibited from several countries (excluding Costa Rica), territories, and possessions due to the potential of this organism to be transported with prohibited articles of Chrysanthemum. When CWR is found in the US, the States and APHIS cooperate to eradicate it."

4) OTHER MEASURES AFFECTING PRODUCTION AND TRADE 

iv) Government procurement 

16. What types of procurement are undertaken and what criteria are used to choose one type or another?

ANSWER:  The three basic types of procurement procedures are: sealed bidding, which is used when the award will be made solely on the basis of price; negotiated procurement procedures, which are generally used when the evaluation includes factors other than cost and discussions may be necessary to understand offerors’ proposals; and limited tendering procedures, which may be used only under specified circumstances such as urgent and compelling needs or where there is only one available source.

17. Is there any data on the percentage of procurement granted to foreign suppliers?

ANSWER:  U.S. Federal procurement data is available in the Federal Procurement Data System (FPDS) at the beginning of each fiscal year and all reports are available by accessing https://www.fpds.gov.  
18.  What are the existing appeals procedures?

ANSWER:  Suppliers may file protests of federal agencies’ procurement actions at the Agency’s Protest Official; the Government Accountability Office (GAO); or the U.S. Court of Federal Claims (COFC).  GAO, which is an independent legislative-branch agency, receives between 800 and 1,500 protests each year; the COFC receives between 50 and 100 each year.  Suppliers who protest to the GAO and are dissatisfied with GAO’s decision are permitted to file a subsequent protest at the COFC.  Decisions of the COFC may be appealed to the U.S. Court of Appeals for the Federal Circuit.  In a protest at either the GAO or the COFC, suppliers may challenge the terms of a solicitation for a federal contract or the award (or proposed award) of a federal contract.  Protests may be filed by any supplier, U.S. or foreign, that is an actual or prospective offeror whose direct economic interest would be affected by the award of the contract, or by failure to award the contract.  Interim measures in the form of suspension of the procurement are available at either forum.  Further information, including copies of bid protest decisions, can be found on the website of each forum:  www.gao.gov for GAO and www.uscfc.uscourts.gov for the COFC.

19.  Is there centralized information on procurement opportunities at the federal level and for the various States?

ANSWER:  All U.S. Federal procurement opportunities for award of new contracts over $25,000 may be found on the website: www.FedBizOpps.gov.   Procurement opportunities for the various States may be found on state government websites.

v) Trade-related aspects of intellectual property rights 
20. According to paragraph ten of document WT/TPR/S/200, in May 2007, the Administration and the Congressional leadership finalized a “trade policy model” whose purpose, among other things, is to include “flexibilities” with respect to the protection of intellection property in order to ensure that US partners can achieve an appropriate balance between fostering innovation in, and promoting access to life-saving medicines. Among the flexibilities provided in this trade policy model, a clarification is established in the sense that developing countries that have signed a Free Trade Agreement (FTA) with the United States may implement exceptions to the normal rules protecting test data, when necessary to protect public health.  In this sense, how do you foresee that developing countries that are trading partners with the United States through bilateral agreements can implement these exceptions to the rules of protection of test data in order to protect public health as indicated in the Bipartisan Trade Deal?

ANSWER:  The May 2007 trade policy agreement between the Administration and Congress was concluded with specific respect to four Free Trade Agreements that were, at that time, pending approval by the U.S. Congress (Peru, Colombia, Panama, and the Republic of Korea).  The elements of the agreement between the Administration and Congress, including provisions regarding the protection of pharmaceutical data, are applicable to those four FTAs.  Previous U.S. FTAs are not affected by these provisions.

EUROPEAN COMMUNITIES

II. TRADE POLICY REGIME: FRAMEWORK AND OBJECTIVES 

(1)OVERVIEW

WTO Secretariat's Report, page 12, para. 2

The Secretariat Report outlines that the trade promotion authority, which the Administration views as an important tool for achieving U.S. trade objectives, expired on 1 July 2007.  Furthermore, the Report states that in May 2007, the Administration and congressional leaders agreed to a trade policy "template", which has been described as "open[ing] the way for bipartisan work on Trade Promotion Authority".  The template contains provisions on labour, environment, intellectual property, investment, government procurement, and port security.  Could the US provide further information on the new trade policy template as regards labour issues?

ANSWER:  The Bipartisan Agreement on Trade Policy of May 10, 2007 between the Administration and congressional leaders provided a path forward for pending free trade agreements.  The principal labor-related obligation of free trade agreements that reflect the Bipartisan Agreement is the requirement that each Party adopt and maintain in its statutes and regulations, and practice thereunder, the fundamental labor rights as stated in the 1998 ILO Declaration on Fundamental Principles and Rights at Work.  Additional provisions include that (i) a Party not waive or derogate from, or fail to effectively enforce its labor laws including implementing, that principal obligation in a manner affecting trade or investment between the Parties, (ii) decisions on the distribution of enforcement resources shall not be a reason for non-compliance with a Party’s labor obligations, and (iii) labor obligations in a free trade agreement are subject to the same dispute settlement procedures and remedies as the Agreement’s commercial obligations.  Free trade agreements reflecting the Bipartisan Agreement build upon the existing obligation to effectively enforce labor laws and expand the covered labor laws to include those laws related to employment discrimination.  As a member of the ILO, the United States is committed to the ILO Declaration, which obligates the ILO Members to respect, promote, and realize the principles concerning the fundamental labor rights. 

WTO Secretariat's Report, page 12, para. 3

The Secretariat Report outlines that the United States grants unilateral preferences to developing countries under several schemes, which may be conditional on adherence to criteria that, according to the U.S. authorities, are intended to promote sound policies and allow beneficiaries to expand trade and investment.  Could the US provide information on specific schemes that provide incentives related to labour issues?

ANSWER:  The United States grants preferential market access to developing and least developed countries through the Generalized System of Preferences program and other regional preference program contingent upon meeting several criteria, one of which is taking steps to afford internationally recognized workers rights.  These programs provide for regular and transparent review processes of whether beneficiary countries are meeting the eligibility criteria, which could result in a suspension of benefits should a country be determined not to be meeting the criteria.

US Report, pp. 24- 25, para. 114

The US states in its Report that its trade policy agenda includes a strong commitment to protecting the rights of workers in America and in countries with which the US trades.  A concerted focus on worker training and education policies will continue to ensure that the American workforce can compete globally.  For workers displaced by trade, the Trade Adjustment Assistance Reform Act (TAA) of 2002 (Title I of the Trade Act of 2002) modifies and expands the TAA for Workers program.  TAA helps workers adversely affected by foreign trade through the provision of re-employment services:  job training for displaced workers, income support while in training, and job search and relocation assistance.  Important changes to the program made in 2002 include expanded eligibility to more worker groups, increased benefits, and tax credits for health insurance coverage assistance.  Congress has appropriated funds for the TAA program through September 30, 2008.  Could the US further indicate how it intends to follow up on its commitment to protect the rights of workers?

ANSWER:  The trade policy agenda of the United States includes strong commitments to protecting the rights of workers in America and in countries with which we trade and to promoting a level playing field for American workers.  The Administration is currently discussing with Congress initiatives to renew and reform the Trade Adjustment Assistance program.  
US Report, page 27, para. 125

The US states in its Report that by undertaking these various elements – forging global, regional and bilateral trade agreements; encouraging developing countries’ multilateral integration; building support for open trade; encouraging sustainable development and core labour standards; and fostering greater transparency – the United States will continue to play its traditional leadership role in promoting trade liberalization and developing a trading system of benefit to all.  Could the US elaborate further how it intends to encourage sustainable development and core labour standards in this context?

ANSWER: The Administration will continue to negotiate bilateral trade agreements that fully incorporate congressional guidance on trade and labor issues.  The U.S. free trade agreement (FTA) process has helped to encourage many of our trading partners to adopt new labor law reforms.  We will continue to encourage further consideration of labor rights issues in multilateral fora as well.  In addition, we will seek to provide technical cooperation, when possible, to assist countries in strengthening labor rights enforcement.   

(3) FOREIGN INVESTMENT REGIME

WTO Secretariat's Report, pp. 14-16, para 17-25

The Report describes the way the Foreign Investment and National Security Act of 2007 (FINSA) reviews the operation of the Committee on Foreign Investment in the United States (CFIUS).  Could the United States explain whether any changes introduced by FINSA constitute a de jure exception to the WTO commitments of the United States?

ANSWER:  We believe that all changes to U.S. law introduced in FINSA are fully consistent with U.S. WTO obligations.

(4)INTERNATIONAL RELATIONS

(i) World Trade Organization

WTO Secretariat's Report, page 17, para.31 and page viii, para. 5

The Report outlines that the US has fulfilled its notification obligations, except for preferential rules of origin, agricultural tariff quotas, and government procurement statistics.  Could the United States provide information on its plans to fulfil its notification obligations regarding preferential rules of origin, agricultural tariff quotas, and government procurement statistics?

ANSWER:  The United States is working to complete its notifications of preferential rules of origin and agricultural tariff quotas.  The United States is in the midst of a major overhaul of the Federal Procurement Data System (FPDS), which it expects to complete within the next few months.  When the FPDS overhaul is complete, the United States will submit its outstanding government procurement notifications to the WTO Secretariat. 

(ii) Preferential and other arrangements

WTO Secretariat's report, 19, para. 41

Could the United States elaborate further on its plans to deepen economic relationship with the United Arab Emirates? Are the US authorities considering the possibility to open FTA negotiations?

ANSWER:  Following the cessation of formal negotiations on a bilateral Free Trade Agreement in early 2007, U.S. and UAE officials inaugurated an enhanced “Trade and Investment Framework Agreement (TIFA)-Plus” forum, in which they intend to pursue additional opportunities for strengthening trade and investment ties.  The TIFA-Plus process is meant to build on the progress - in some cases considerable - made during the FTA talks.  Additional areas will be explored as circumstances warrant.  The first meeting under the TIFA-Plus format took place in June 2007; future meetings will be scheduled as soon as possible.  It is not possible at the moment to predict at what point the two sides might consider resuming negotiations on an FTA.
US report, pp 13-14, para. 48-48

The overview of RTAs as indicated in Table AII.3 and described in the US report, appear to indicate that the US follows a rather homogenous model for RTAs. As already indicated during last US TPR in 2006, the United States" considers FTAs which contain comprehensive duty-elimination and a wide scope of non-tariff trade reforms to be the 'gold standard' ”.   In this regard, the US confirmed at that time, that there was no better model on which to base FTAs.   However, the EC continues to note that recent FTAs with less developed countries have been designed irrespective of the levels of development of its counterparts. In particular, there is very limited asymmetry in commitments between the US and its less developed partners, including long transition periods for the US itself.  Could the United States explain how developmental aspects are taken into account when designing FTAs with less developed countries? Please give examples.

ANSWER:  The United States negotiates each FTA individually with each partner, to take account of the specific circumstances and needs of the trading relationship.   A fundamental aspect of each of the U.S. FTAs is the elimination of duties on substantially all the trade.  For a small number of sensitive products, the United States has agreed to an extended transition period, rather than a result short of tariff elimination.  Could the United States describe the use of MFN clauses in its FTAs? What FTAs contain such clauses, and what is the rationale for each of them? 
ANSWER:  There are goods MFN clauses in certain U.S. FTAs – including those with Chile, Colombia, Morocco and Peru – that apply to certain agricultural products.  The nature, scope and rationale for these clauses differ from one agreement to another.  In each case, the clause forms an integral part of the particular market access commitments negotiated for the products covered by the clause.  Through such a clause, for example, the parties might have been able to agree to a longer transition period for liberalization on a particular product, with the understanding that liberalization would be accelerated if subsequent developments lessen the degree of import sensitivity for that product.

All U.S. FTAs include an MFN clause for services and investment.  The United States reserves the right in its FTAs to adopt or maintain services and investment measures that accord differential (better) treatment to countries with which we have concluded agreements before the FTA under negotiation enters into force.  The rationale for this reservation is to ensure that each new negotiation is conducted from the same starting point.  Once an FTA enters into force, however, the FTA partner is afforded the same treatment, on an MFN basis, that we give to our future trade agreement partners, with the exception of four areas: aviation, fisheries, maritime matters, and telecommunications.  In these sectors, we reserve the right to provide differential (better) treatment to future trading partners.

US Report, page 14, para. 52

The Report indicates that the FTAA remained suspended during 2006 and 2007.  Could the US authorities explain whether there are effective attempts to resume these negotiations in 2008? 

ANSWER:  The United States participates in the Free Trade Area of the Americas process in two functions:  one, as Co-Chair along with the Government of Brazil’s Foreign Ministry (Itamaraty); the other, as a national delegation.  As U.S. Co-Chair, the United States has welcomed continued dialogue on the FTAA process.  As the U.S. national delegation, the United States joined with the vast majority of leaders in the hemisphere in calling for a continuation of the FTAA negotiations and the resumption of trade meetings.  Other leaders however indicated that the conditions did not yet exist for the achievement of the FTAA.  Colombia’s consultations aimed at facilitating a meeting of trade officials; however, to date there has been no agreement on the timing of a meeting.

III. TRADE POLICIES AND PRACTICES BY MEASURE 

(1) OVERVIEW

WTO Secretariat's Report, page 23, para. 6

The Report states that the Continued Dumping and Subsidy Offset Act of 2000 (the Byrd Amendment) was repealed in 2005, but AD and CV duties assessed before October 2007 continue to be distributed to U.S. producers who supported the petition for investigation.  Total disbursements were estimated at approximately US$1.9 billion from the entry in force of the Byrd Amendment to end 2007. According to publicly available information, such disbursements have been made to U.S. shrimp producers who supported AD petitions against exporters of shrimp products from a number of countries.  Could the United States specify the total amount of disbursements to the aforementioned US producers to date? 

ANSWER:  Please see the following website for annual reports on disbursements:  http://www.cbp.gov/xp/cgov/trade/priority_trade/add_cvd/cont_dump/.

Are the US producers involved in wild capture fishing? If so, have the US authorities taken measures to avoid that these subsidies contribute to overcapacity and overfishing?

ANSWER:  Yes; U.S. producers include processors as well as fishers. The U.S. shrimp fisheries are federally managed under two fishery management plans, but, due to the unique features of shrimp biology, management measures focus on limiting interactions with sea turtles and other protected species and monitoring harvests of large-size offshore shrimp.  Harvest levels have remained approximately the same for many years.  

According to publicly available information, StarKist Samoa and Chicken of the Sea International Samoa Packing, companies operating tuna canneries in American Samoa, a U.S. territory, benefit from a tax exemption agreement.  Could the U.S provide details of the tax exemptions granted to these companies, in particular yearly total amount of tax credits obtained since the implementation of this measure?

ANSWER:  These companies, among others, are eligible to receive an economic development tax credit calculated pursuant to the rules of sections 30A and 936 of the Internal Revenue Code.  To be eligible, a corporation must have derived 80% or more of its gross income from sources in a U.S. possession and 70% or more of its gross income from the active conduct of a trade or business in a U.S. possession during the applicable period.  Eligibility is not based on factors such as the size of the corporation or the sector of the economy in which it operates.  The amount of the credit equals the sum of: (1) 60 percent of the corporation’s qualified American Samoa wages and allocable employee fringe benefit expenses; and (2) 15 percent of the corporation’s depreciation allowances with respect to short-life American Samoa tangible property, 40 percent of depreciation allowances for American Samoa medium-life tangible property and 65 percent of depreciation allowances for American Samoa long-life tangible property. This tax credit is currently scheduled to be phased out in 2008.  Information on the yearly amounts of the tax credit is not available.

Which companies in American Samoa, other than fish processing plants, benefit from these subsidies? 

ANSWER:  The tax credit is available to all firms without regard to industry; however, given the lack of economic diversification in American Samoa, it is not surprising that, to the best of our knowledge, fish processing plants are the only enterprises that have taken advantage of the program in American Samoa.

(2)MEASURES DIRECTLY AFFECTING IMPORTS

(i) Customs procedures

Large machinery deliveries that usually arrive during a period of several months should be imported through the same customs entry point and within a 25-day timeframe. In practice, this makes imports of large machinery very complicated and costly, most of the costs being transferred to customers in the US. The tightening of security measures have also caused delays in customs procedures leading, inter alia, to increased warehousing costs, as well as delays in processing of visa and work permit applications.  In general, any measures aiming at securing trade should be non-discriminatory and proportional, not disrupting the trade flow between the EU and the US.  Could the US explain whether it envisages introducing measures to facilitate the importation of large machinery?

ANSWER:  The United States already has such measures.  They permit imports of disassembled large machinery to be treated as a single importation, at the election of the importer, if certain requirements are met.

WTO Secretariat's Report, page 25, para. 17

As regards the numerous and unilateral US initiatives to improve security, the EC has made every effort to try and support the US, appreciating that steps had to be taken on the US side, although such measures are not without cost and difficulties to all trade in goods and to all economic operators.  The EC expects the US to remain mindful of the stresses and strains of the cumulative effect of these measures and additional measures, especially if and when applied on a global scale.  The intentions of the relevant US authorities appear to show adherence to a trajectory which continues to introduce new and burdensome measures on international trade, thus imposing costs and restrictions on exports and exporters to the US. When will the US curtail the spread and proliferation of these measures? 

ANSWER:  The United States appreciates the support the EC has extended in the past on matters relating to trade and security, and looks forward to continued cooperation on these important issues.  However, the United States does not accept the premise of the question.

WTO Secretariat's Report, page 26, para. 19

The Report refers to regulatory analysis conducted in the context of proposed rulemaking. Additional data and cargo information would be required (the so-called 10+2), to be transmitted electronically by economic operators.  

While the EC supports a layered risk-based approach and can see clear benefits in certain elements being adopted at global level, the quantity, utility and necessity of additional data elements is an issue of international significance which requires analysis at that level. Could the US explain why US targeters consider these data elements contribute to better targeting and whether the necessary cost-benefits analysis has been made?

ANSWER:  Currently, CBP relies primarily on carrier manifest information to perform advance targeting prior to vessel loading. Internal and external reviews have concluded that more complete advance shipment data would produce more accurate and effective cargo risk assessments.  In this way, resources can be focused on true threats and legitimate cargo can speed through the system as quickly as possible.

Could the US confirm that they would envisage a global roll-out of such data requirements only after the international community has been fully consulted and taking into account the comments of the WCO SAFE Working Group of April and May 2008 with a view to ensuring relevant, useful and available data is required, within cost limits?

ANSWER:  U.S. authorities are fully consulting and receiving input from interested parties.

Additional data requirements which go beyond the additional data requirements demanded today would lead to increased costs and risks to the facilitation of trade.  For each measure of this nature, the EC would like to know whether there are sufficient (or any) security benefits, and whether these benefits outweigh the resources needed to furnish and use them. 

ANSWER:  Please see our response to Question 17.

Could the US explain how it can be clear that introducing such additional measures at the global level is justified? 

ANSWER:  Please see our response to Question 17.

WTO Secretariat's Report, page 27, para. 20

The Report refers to Global Trade Exchange although US Customs and Border Protection have decided not to move forward with it.  Could the US explain this contradiction?
ANSWER:  U.S. authorities are consulting broadly with, and receiving input from, interested parties with respect to all aspects of this measure, and are assessing that input.

WTO Secretariat's Report, page 27, para. 23

The US has introduced a new legislation requiring 100 % scanning of all US imports at the latest in 2012.  Could the US furnish information whether it has assessed the cost of such a new obligation and its impact on trade?

ANSWER:  U.S. authorities are consulting broadly with, and receiving input from, interested parties with respect to all aspects of this measure, and are assessing that input.

Could the US explain the expected benefits from 100 % scanning compared to the currently risk-based approach, and why it has not waited for the outcome of the pilot programmes on 100 % scanning before adopting such legislation?

ANSWER:  The Secure Freight Initiative (SFI) launched the International Container Security (ICS) project in Phase 1 of its efforts to help safeguard the global supply chain by evaluating advanced cargo scanning and data integration capabilities at seven overseas ports. The International Container Security project strengthens maritime cargo security and global nuclear non-proliferation efforts by providing real time radiographic and spectrographic scanning of maritime shipping containers.  Radiography, which is performed with Non- Intrusive Inspection (NII) technology, involves use of x-rays or gamma rays to penetrate a container and produce an image of the contents. These images can be reviewed by officials for the presence of anomalies, which may include contraband or illicit nuclear or radiological material.

CBP and the Department of Energy continue to study and evaluate the results of the SFI pilot programs.  All data gathered from these pilot programs will be reported to our Congress.   Any decision on the expansion of SFI will be informed by the information yielded from the initial pilot ports.  Any expansion will be done in a reasoned, responsible, and risk-based manner

As regards the pilot scanning programme mentioned in paragraph 23, could the US clarify what is meant by the statement that this programme should be rolled out by July 2008?

ANSWER:  This was based on the best available information at the time.  Work is continuing on the program.

WTO Secretariat's Report, page 27, para. 24

The Secretariat Report outlines that the Implementing Recommendations of the 9/11 Commission Act of 2007 will subject all containers on US-bounds vessels to image scanning and radiation detection monitoring.  Could the United States explain how they see the consistency of this legislation with WTO rules relating to import restrictions and freedom of transit?

ANSWER:  The United States sees the legislation as entirely consistent with U.S. WTO obligations.

(iv) Tariffs

(b) Applied MFN Tariffs

WTO Secretariat's Report, page 31, para. 43

The Secretariat's Report states that the 2008 Harmonized Tariff Schedule reflects the fourth amendment to the HS (HS 2007). On 1 January 2007, the World Customs Organization (WCO) launched an updating of the Harmonized Commodity Description and Coding System ("HS"). A revision of the US Harmonized Tariff Schedule of the US ("HTSUS") followed the same year, in order to adapt the US customs nomenclature to those changes. The EC currently contests the HTSUS 2007 revision insofar as the sector of assembled flooring panels is concerned.  Could the US provide information on what is the timing currently considered by US custom authorities for the notification of the HS 2007 transposition tables to the WTO?

ANSWER: Like all other WTO Members, we are awaiting decisions that must be taken in the Market Access Committee in order for Members to be able to submit the necessary information.  Once those decisions are taken, we will promptly provide the requisite information.
(d) Preferential Tariffs

WTO Secretariat's Report, page 33, paras. 53-54 and p.163, table AIII.3

Regarding Table AIII.3, could the US provide more detailed specification at the Chapter level for the tariff averages calculated for HS section 11 "Textiles and Articles" for AGOA, considering that certain products within "Textiles and Articles" come in tariff free for AGOA countries?
ANSWER:  AGOA duty-free preferences apply to all apparel lines in HS chapters 61 and 62 that meet the preferential rules of origin, as well as to certain textile and apparel items designated as handloomed, handmade and folklore articles.  U.S. imports of textiles and apparel from AGOA totalled $1.3 billion; virtually all of this trade, or 96 percent, was eligible for duty-free treatment under AGOA preferences.  The Chapter average tariffs are as follows:
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Source:  U.S. Department of Commerce, Office of Textiles and Apparel

(v) Other charges affecting imports

WTO Secretariat's Report, page 34, para 57

The Report outlines that in addition to tariffs, imports are subject to ad valorem harbour maintenance and merchandise processing fees. Furthermore, merchandise processing fees are not applied on imports from some preferential countries.  Could the US provide information whether in intends to eliminate this fee?

ANSWER:  There is no plan to eliminate the fee.

WTO Secretariat's Report, page 35, paras 62-63

The Report states that imported beer is not eligible for the reduced rate of excise tax which is applied on the first 60,000 barrels of beer produced in a year by a domestic brewer with an annual production of two million barrels of beer or less. Furthermore, small domestic producers (those with an annual production of 150,000 wine gallons or less) are eligible for a credit of US$0.90 per wine gallon on the first 100,000 wine gallons and decreasing credit rates are available for wineries producing between 150,000 and 250,000 wine gallons per year.  Could the US explain how the abovementioned provisions comply with the GATT National Treatment principle? Could the US provide information whether it intends to change this policy? 

ANSWER:  These provisions comply with U.S. WTO obligations.  There is no plan to change them.

(vi) Anti-dumping and countervailing measures

WTO Secretariat's Report, page 36, para 68

The Secretariat's report states that the ITA's AD/CVD Petition Counselling and Analysis Unit, established in 2004, assists US companies with respect to recourse to US unfair trade laws. The Unit provides assistance, inter alia, to help understand legislation and regulations and information on how to file petitions. Please provide further information on how U.S. companies are assisted and the process from the first contact until the filing of the petition and explain as to which analysis is done by this Unit. 

ANSWER:  The PCAU is available to any business with a question on remedies available under the U.S. trade remedy laws, or that wishes to develop and file an antidumping or countervailing duty petition.  Particular attention is paid to small- and medium-sized businesses that may find the petition process difficult to comprehend, or may be unable to afford the assistance of outside trade counsel to develop and file a petition.  During pre-filing discussions with potential petitioners, the PCAU works to ensure that any petition that may be filed will be properly documented in relation to all statutory and regulatory requirements.  The PCAU examines the content of any draft petition, including the data and sources of information used to support the allegation and makes recommendations for improving the allegation and supporting information.  

WTO Secretariat's Report, page 36, para 69

Paragraph 69 of the Secretariat report sets out the applied U.S. legislation.  Could the United States provide information regarding the transparency of its investigation process and explain how interested parties are provided the opportunity during the investigation to view and comment on detailed facts and calculation upon which findings may be based?

ANSWER:  The United States investigation process is transparent at all stages.  Interested parties are afforded the opportunity to submit factual information to rebut, clarify, or correct factual information submitted by any other interested party at any time prior to the established deadlines.  Moreover, interested parties may submit arguments at any stage of the proceeding.  All filings submitted to the Department of Commerce must be simultaneously served on all interested parties to the investigation. 

Commerce issues a preliminary determination, allowing all parties to review the determination and comment prior to publication of the final determination.  Within five days of the preliminary and final determinations, calculation memos, programs, and any other materials necessary to reproduce the calculations are made available to the appropriate parties.  Also, Commerce makes itself available to meet with the interested parties to explain the calculations and decisions made in the determination.  After the preliminary determination, Commerce accepts case and rebuttal briefs, and holds a public hearing on issues raised in the briefs, if requested.  At the conclusion of the hearing, Commerce places a verbatim transcript of the hearing on the record.  In addition, Commerce often holds ex parte meetings and accepts letters filed by parties at any time during an investigation.

Commerce maintains a complete record of all submissions filed during an investigation, and mandates that public versions be created of all documents submitted to, or generated by, Commerce.  These documents are available to the public in Commerce’s reading room.  In addition, all preliminary and final determinations are published in the Federal Register and Commerce places many of its decision memoranda directly on its website. Via its Administrative Protective Order (APO) procedure, Commerce allows legal representatives for interested parties to access proprietary information submitted to Commerce during an investigation.  

WTO Secretariat's Report, page 36, para 70

The Report states that in the case of non-market economies, AD suspension agreements may combine price undertakings and additional elements in order to prevent price suppression or undercutting.  Could the United States furnish information on which additional elements may be combined with price undertakings in AD suspension agreements?

ANSWER:  Agreements with a foreign government considered to be a non-market economy may also involve quantitative restrictions.  The United States, however, has not entered into such agreements with non-market economy WTO Members.

(ix) Technical regulations, conformity assessment, and standards

WTO Secretariat's Report, page 48, para. 129

The Report explains that the US relies on a wider range of approaches to conformity assessment, the types of instruments varying depending on the sector and including supplier's declaration of conformity and third party certification.

1. Could the US explain in more detail in which sectors and as regards which products supplier's declaration of conformity is used?

2. What are the regulatory agencies that have accepted this method? 

3. Could the US explain the criteria for accepting SDoC in general, and specifically in cases where SDoC has been approved? 

ANSWER:  The United States does not maintain statistics that track the extent to which regulators or the marketplace rely on specific types of conformity assessment procedures, whether SDoC, third party certification, or other forms of conformity assessment.  However, in general the U.S regulatory philosophy relies heavily on SDoC wherever possible. 

Although the United States relies to a large extent on SDoC to both mandatory and voluntary product requirements if a product fails to meet mandatory requirements, the Federal agency with jurisdiction over that product has the authority to take enforcement action against the supplier of the product. 

For some products reliance on SDoC may not provide appropriate or effective assurance that a product conforms with applicable requirements, and in such cases, other forms of assurance may be required, such as third party certification or testing. 
WTO Secretariat's Report, page 49, para. 130

The Report states that the US authorities have indicated that there are no centralized data on the extent to which US regulators have recognized the equivalence of foreign technical regulations or the results of conformity assessment procedures performed abroad.  Could the US furnish information whether it is considering setting up a centralized database to contain such information? 

ANSWER:  The United States is not considering setting up a centralized database on regulatory actions related to equivalence of foreign technical regulations or acceptance of results of conformity assessment procedures performed abroad.
How do the relevant US authorities currently apply the system, i.e. how do they verify whether certain foreign technical regulations/conformity assessment procedures have been recognized by the US?
ANSWER:  U.S. authorities recognize that U.S. regulatory agencies have discretion to develop and employ various methods for such recognition, consistent with the principles contained in Executive Order 12866.

(x) Sanitary and phytosanitary measures

WTO Secretariat's Report, page 51, paras. 144-145

The Report summarizes how the USDA develops the procedure for setting import rules for agricultural products.  The EC would like to underline that, in the phytosanitary field, there are many applications submitted to APHIS/USDA which are still pending to be considered. In addition, some ongoing pest-risk assessment and rule-making processes are taking excessive long timeframes (decades), having a negative impact on exports opportunities for European producers. 

EC producers and authorities have readily provided information on production process and relevant regulations in order to facilitate Import Risk Analysis to be carried out. In particular, tailored procedures have been suggested to ensure compliance with US regulations. While these efforts are acknowledged by APHIS/USDA, there has nonetheless been very little progress both in terms of facilitating general procedures and in terms of specific approval for imports. There is a general perception that the plant health field suffers of a general lack of progress on the broader issues of procedures in APHIS. According to WTO commitments, parties are obliged to approve phytosanitary controls and procedures "without undue delays". What are the United States views on these comments? Does the United States intend to undertake any measures in order to improve this situation? 

ANSWER:  In July 2007, USG issued a procedure for issuing new and revised phytosanitary import measures. As an alternative to undergoing the formal rulemaking-based process, imports that are eligible can now be approved through a notice-based process. As with the rulemaking-based process, a pest-risk analysis must first be conducted for new fruits or vegetables considered for importation. However, if the risk analysis shows that the commodity’s risk can be sufficiently mitigated by one or more of the five designated phytosanitary measures, a notice announcing the availability of the pest-risk analysis is published in the Federal Register to allow for public comment for 60 days. Barring substantive comments that disprove the findings of the pest-risk analysis, a notice is then published in the Federal Register to announce that USG will begin issuing import permits for the commodity.

APHIS estimates that it takes a minimum of 18 months to evaluate and approve new import requests under the rule-making system.  However, the process can take 2 to 3 years and longer in some cases. The notices that were published and finalized since the August 16, 2007 implementation date were completed in significantly shorter time periods.  The U.S. is very pleased with its experience with the notice based process.  

WTO Secretariat's Report, page 51, paras. 144-145

The Report states that the US authorities note that, under federal law, US states are permitted to establish SPS measures, provided that these measures are consistent with federal rules and regulations, and with US obligations under relevant WTO disciplines.  Could the US furnish information how the US authorities justify that import rules for certain establishment producing milk products, which are imposed by State authorities, are stricter than the rules for interstate commerce under the oversight of FDA? Namely, State authorities of New Jersey insist that imports of ice cream must comply with the Pasteurized Milk Ordinance, although these products are explicitly excluded from the scope of this ordinance. 

ANSWER: The actual importation of ice cream into the United States from the European Union is a matter of federal law.  If ice creams arriving at our ports of entry from the EU meet federal requirements they may lawfully enter into interstate commerce within this country.  Insofar as we are aware, there are no issues with respect to the application of federal law to ice cream importation from EU member states. New Jersey’s regulation for frozen desserts, which include ice creams, requires that the ingredients used in ice creams which will be sold in New Jersey must be derived from Grade A sources.  It is FDA’s understanding that New Jersey has recently begun applying this particular regulation to imported ice creams, with the result that New Jersey has embargoed such products upon their entry into New Jersey.  Upon learning of this matter, FDA made enquiries with New Jersey, with the result that New Jersey has agreed to refrain from taking such actions in the future.

WTO Secretariat's Report, page 51, paras. 144-145

For Grade A dairy imports into US, there are in principle three options – but none of them works: a) Listing of an EC dairy establishment as a 'domestic' establishment under the jurisdiction, inspection and control of one of the Federal States. However, since several years none of the States is accepting any applications of foreign companies under this regime; b) Third party certification of full compliance with the PMO. This option was launched as a pilot program in 2007. Three certifying companies (all US-based, all founded by former FDA or State inspectors) were accredited and six companies were audited. The basis for approval is full compliance with all provisions of the PMO, which is not commercially viable for EC companies and not in-line with the SPS Agreement, which provides for the approval of 'equivalent' measures; c) Agreement with FDA that the exporter's control system provides an equivalent level of protection as the PMO. Since the beginning of 2008 FDA has cancelled all discussions.  Which practicable procedure exists to negotiate the approval of imports of Grade A dairy products?

ANSWER:   FDA believes that it provides mechanisms for prospective importers of Grade A products to access the U.S. market.  For example, an importing country (or political subdivision thereof) has the option, although not listed above, to become a full member of the National Conference of Interstate Milk Shippers (NCIMS), meaning that it will be subject to all NCIMS rules and enjoy all privileges of a U.S. State.  There are at least two EU firms which have availed themselves of the option of having an NCIMS member state audit their system.  Moreover, in order to further expand opportunities available for importers, last year the NCIMS initiated a pilot program whereby certifying companies can audit foreign firms for compliance with the PMO. This program, when fully implemented, will offer an additional avenue for European firms to access the U.S. market, noting, however, that it does not differ in any substantive way from the process of obtaining NCIMS member certification.

With regard to the above comments, as the EC is aware, FDA and NCIMS representatives have spent considerable resources working with the EC to evaluate the equivalence of the European system for Grade A dairy regulation. After several years of work without a corresponding EC technical team, FDA concluded that, given the diversity of Member States programs for implementing EC hygiene directives, continued expenditure of resources was not justified, at least until such time as a satisfactory alternative approach was agreed by the parties and a proper objective demonstration of equivalence could be completed. FDA suggests that initially narrowing the scope of the equivalence determination may be an alternative approach that could be considered.

The global animal health organisation OIE (with the consent of the EC and US) has issued an animal health code for BSE, which provides a science-based and agreed platform for the trade of beef. The implementation of these rules into US import rules has been pending for several years. When does the United States intend to bring its administrative rules into compliance with the OIE standard? 

ANSWER:  Expansion of the list of eligible imports that are subject to APHIS’ new  notice-based procedure is under consideration and the USG looks forward to sharing the outcomes of our deliberations with all trading partners when completed.  

(4) OTHER MEASURES AFFECTING PRODUCTION AND TRADE

(iv) Government Procurement

WTO Secretariat's Report, page 67, para. 223

According to the Report, Annex I of Appendix I of the GPA contains the list of central government agencies covered by the GPA; Annexes 2 and 3 list the 37 states, the Federal and the sub-federal bodies applying the GPA.  Could the US clarify whether the US list of Annex I entities include all the central level entities in the US?

ANSWER:  The U.S. list of Annex 1 entities includes most federal agencies.  

Could the US provide statistics on the size of procurement of Annex I and Annex II entities in the GPA?

ANSWER:  The United States is in the midst of a major overhaul of the Federal Procurement Data System (FPDS), which it expects to complete within the next few months.  When the FPDS overhaul is complete, the United States will submit its outstanding government procurement notifications to the WTO Secretariat. 

WTO Secretariat's Report, page 69, para. 233

According to the Report, Federal government agencies are required to publish notices of proposed procurement opportunities in excess of USD 25,000 in FedBizOpps (with some exceptions).  Could the US provide information concerning the exceptions allowing Federal government agencies not to publish notices of proposed procurement in excess of    USD 25,000?

ANSWER:  The exceptions may be found in the Federal Acquisition Regulation (FAR) 5.202, and include when the notice “cannot be worded to preclude disclosure of an agency’s needs and such disclosure would compromise the national security” (www.arnet.gov/far/).
WTO Secretariat's Report, pp. 69-70, para. 235

The Secretariat's Report states that the Clinger Cohen Act of 1996 authorizes the use of simplified acquisition procedures for the acquisition of commercial items valued at USD 5.5 million or less, under certain circumstances.  Could the US describe which circumstances allow the use of simplified acquisition procedures and which simplified acquisition procedures are envisaged?
ANSWER:   The simplified acquisition procedures may be found in Part 13 of the Federal Acquisition Regulation FAR (www.arnet.gov/far/).  The aims of simplified acquisition procedures include the reduction of administrative costs, promoting efficiency and economy in contracting; and avoiding unnecessary burdens for agencies and contractors.  The simplified acquisition methods include the use of a government-wide commercial purchase card and purchase orders.

WTO Secretariat's Report, page 70, para. 236

According to the Report, the authorities have noted that the Federal Supply Schedules are akin to a catalogue, rather than a list of qualified suppliers as used in selective tendering. Could the US explain how the catalogues' system operates and in particular its differences with the lists of qualified suppliers? 

ANSWER:  Information on the operation of the Federal Supply Schedules program may be found at: http://www.gsa.gov/Portal/gsa/ep/contentView.do?contentId=8106&contentType=GSA_OVERVIEW.

Under the GSA Schedules Program, the General Services Administration (GSA) establishes long-term government-wide contracts that allow customers to acquire a vast array of products and services directly from commercial suppliers.  To become a GSA Schedule contractor, a supplier must first submit an offer in response to the applicable GSA Schedule solicitation.  GSA awards contracts to responsible companies offering commercial items, at fair and reasonable prices, that fall within the generic descriptions in the GSA Schedule solicitations.  

Could the US provide information whether the catalogues are open to the public? Can interested suppliers apply at any time?

ANSWER:  The Federal Supply Schedules are open to the public.  Schedules e-Library (http://www.gsaelibrary.gsa.gov/) is the online source for the latest contract award information on the Schedules.  As noted above, to become a GSA Schedule contractor, a supplier must first submit an offer in response to the applicable GSA Schedule solicitation.  

WTO Secretariat's Report, pp. 71-72, para. 246-247  

The Report states that procurement policy seeks to increase the participation of small businesses, veteran-owned small businesses, small disadvantaged business (SDBs), and women-owned small businesses.  Small and minority businesses are an important element as regards the so-called "procurement goals" established by the US Congress for Federal procurement. According to the submission circulated by the US in December 2007 (GPA Committee) 23% of all prime contracts are currently reserved for small businesses. It is the EC understanding that this percentage has varied overtime.  Could the US confirm whether this information is correct? If so, could the US indicate the evolution of this percentage since the entry into force of the GPA?
ANSWER:  The U.S. Congress has established a goal of 23 percent participation by small businesses in Federal prime contracts.  The 23 percent is only a goal.  It does not represent contracts reserved for small businesses as a significant portion of the 23 percent goal is met in the award of contracts through open competition with other suppliers.  

Section 603(b) of Pub. L.105-135 (Dec.12,1997) created the HUBZone Program, which set a 3 percent goal of prime contracts awarded to small businesses in Historically Underutilized Business Zones (HUBZones) and increased the (then) 20 percent prime contracts goal to 23 percent.

According to the information available to the EC, the Buy American Act provides for tender evaluation preferences of 12% where small businesses are competing against non-US suppliers. Could the US confirm whether this information is correct, and if so, to explain in detail the scope of this provision?
ANSWER:  FAR 25.105(b)(2) provides that:  if there is a domestic offer that is not the low offer, and the restrictions of the Buy American Act apply to the low foreign offer, the contracting officer must determine the reasonableness of the cost of the domestic offer by adding to the price of the low foreign offer, inclusive of duty, 12 percent, if the lowest domestic offer is from a small business concern. The contracting officer must use this factor, or another factor established in agency regulations, in small business set-asides if the low offer is from a small business concern offering the product of a small business concern that is not a domestic end product. The 12% tender evaluation preference does not apply to the procurement of goods covered by the GPA (FAR 25.105(a)(2)).
WTO Secretariat's Report, page 72, para. 251
The Secretariat's Report states that each US State has its own procurement access conditions and that 37 States participate in the GPA.  The fact that some of the States that do not participate in the GPA restrict foreign participation in biddings, offer preferences to in-state suppliers, or apply domestic purchase requirements is a cause for concern to the EU.  Could the US provide information whether and which of the remaining US States envisage participation in the GPA? 

ANSWER:  None of the 13 states that are not covered by the WTO GPA has indicated its interest in participating in the GPA.

(v) Trade-related intellectual property rights

(c) Trade marks and geographical indications
WTO Secretariat's Report, page 75, paras 263

Does the US have any information about EU Geographical Indications registered as trade marks in the US? Please give examples.

ANSWER:  It is unclear what signs the EC is referring to in its question.  It is our understanding that lists of EC GIs are maintained in various sections of the EC’s Official Journal, and perhaps elsewhere as well.  It is also unclear whether or not this question would encompass signs protected under any national systems that may be maintained by EC Member States.  While it is difficult to determine what are, in fact, the EC GIs that are the subject of this question, if the EC has specific examples in mind, we invite them to consult our database, through which they can quickly determine the status of those signs.  The U.S. Patent and Trademark Office maintains an easily searchable and comprehensive online database of trademark applications and registrations, available at www.uspto.gov.
(d)   Copyright

WTO Secretariat's Report, page 76-77, paras 266-268

Could the US provide statistical information on the level, type and value of illegal file sharing (music, videos, software) that takes place in US colleges and universities?

ANSWER:  While some trade groups and non-governmental organizations (including universities themselves) have attempted to measure the level of infringing file-sharing taking place on college and university computer networks, we are not aware of any authoritative statistical information on this type of activity.

Does the US intend to implement any measure regarding this practice and if so, could the US furnish information in this regard?

ANSWER:  The United States has a robust set of intellectual property laws prohibiting copyright infringement, including infringement over the Internet and other computer systems.  In addition to the panoply of remedies available to private rights holders in civil lawsuits against illegal file-sharing, United States law also provides criminal penalties for certain types of copyright infringement.  These criminal laws were further enhanced in 2005 with provisions designed to facilitate prosecution of online file-sharing of works that have not yet been legitimately released by their respective copyright owners.  The Department of Justice vigorously enforces these criminal laws, and will continue to do so.  In addition, the Department of Justice and other U.S. agencies have encouraged colleges and universities to implement policies to minimize the use of university computing resources to infringe intellectual property rights and commit other crimes.

EU right-holder associations recently denounced the case of certain websites, which offer the possibility of downloading films and musical compositions without the authorization of their rightful owners. Several Internet Service Providers based in the U.S. appear to be giving technical support, either by facilitating the registration of the domain or as providers of IP, to the reported websites (sharemule.com; sharemula.com; sinlamula.com; yendit.com; videochat.2ya.com and ciberdvd.com).  Which route could the US offer to achieve the cessation of the alleged activities in the Internet?

ANSWER:  The United States provides a variety of remedies for copyright owners against those who infringe of their copyrights, and in some cases, even against those who merely assist in such infringement.  The Digital Millennium Copyright Act also sets out a “notice and take-down” system whereby rights holders who believe their works are being infringed on a particular Internet site can request their removal in an expedited process.  (See 17 U.S.C. Sec. 512.)  Although news reports indicate that legal action against some of the above-mentioned sites have been unsuccessful in European courts, we are unaware of whether the EU right-holder associations referenced above have initiated legal action against the above-referenced Internet sites in the United States.

(e) Enforcement activities

WTO Secretariat's Report, pp. 77-78, paras 270-271

The Report describes how the Section 337 procedures are conducted.
Could the United States provide information on how many complaints does the USITC receive per year?  What percentage of them is accepted by the USITC to initiate the investigation? 

ANSWER:  During 2006, the U.S. International Trade Commission (Commission) voted to institute 33 Section 337 investigations.  In 2007, the Commission voted to institute 35 Section 337 investigations. Each of these investigations stemmed from the filing of a complaint by a private party.  All or nearly all of the complaints filed with the Commission during these years resulted in the institution of an investigation.  Those complaints were subject to review and, whenever warranted, the Office of Unfair Import Investigations requested that the complainant provide additional information in support of the complaint prior to the Commission’s vote on institution.

Does the United States have any plans to modify this procedure?  

ANSWER:  The Commission is now concluding a rule-making process that may result in some changes to procedural rules relating to Section 337 complaints. These changes, however, would not fundamentally alter the procedure for the institution of new investigations.

There are numerous reports about the public sale of European brands in the streets of New York and Washington D.C.  Could the US provide information regarding which Department(s) control the enforcement of IPRs in the cities of New York and Washington, D.C. regarding street sales of IP infringing goods?

ANSWER:  In the United States, both federal and state governments have authority to protect trademarks and to enforce laws against trademark counterfeiting.  At the federal level, trademark counterfeiting cases are investigated by several agencies, including the Federal Bureau of Investigation, the Department of Homeland Security/Immigration and Customs Enforcement (ICE), and the United States Postal Inspection Service.  Prosecution of federal criminal cases is conducted by the Department of Justice.  At the state level, the responsible entities vary, although in New York and Washington, the entities chiefly responsible would be the New York Police Department and the District Attorney’s Offices of the 5 boroughs of New York, and the Metropolitan Police Department and District of Columbia United States Attorney’s Office, respectively)

Could the US provide data on seizures of IP infringing goods offered for sale in the main US cities?

ANSWER:  Although the United States maintains some information regarding seizures of IP-infringing goods (for example, DHS/Customs and Border Protection compiles data on infringing items seized at ports of entry, and the Department of Justice maintains statistics on the number of federal criminal IP cases and defendants), neither the Department of Justice nor other federal agencies maintains a comprehensive set of data on all seizures of IP-infringing goods in major U.S. cities.  In addition to the several federal law enforcement agencies with responsibilities for seizure of IP-infringing goods and investigation of IP-related crimes, a comprehensive measure of such seizures would also include information from a large number of state and local law enforcement agencies, which account for the majority of seizures of IP-infringing goods in the United States.

IV. TRADE POLICIES BY SECTOR 

(1)OVERVIEW

WTO Secretariat's Report, page 79, para.3 and page 96, para. 79

According to the Secretariat's Report manufacturing tariffs are generally low, but tariff peaks have sheltered a few industries from international competition, for example textiles, clothing, and footwear and leather. Furthermore, the Report outlines that the U.S. International Trade Commission has also identified textiles and apparel as subject to relatively high import barriers. One study estimates U.S. welfare gains from the elimination of tariffs and remaining quantitative restrictions on imports of textiles and apparel at US$830 million and US$1.9 billion.  Could the US furnish information whether it has concrete plans to lower its tariffs on textiles and apparel, and in particular to level out the tariff peaks applied in this sector?

ANSWER:  The U.S. is committed to concluding a successful Doha Round this year that achieves new market access for agricultural and industrial products – including textiles and apparel - and services in both developed and emerging market economies.  The fundamental U.S. objective for textiles in the Doha Round, as established by the Trade Promotion Authority (TPA) passed by Congress, is to obtain competitive opportunities for U.S. exports of textiles and apparel in foreign markets substantially equivalent to the competitive opportunities afforded imports in the United States market.  It is assumed that any new TPA will at a minimum provide for the same or similar objectives for textile and apparel negotiations as the recently-expired TPA.

(2) AGRICULTURE 

While the Secretariat's report focus on US farm programs at the time of writing, a 2008 Farm Bill will imminently be enacted. When describing the rationale for a presidential veto, the US Administration itself seems to acknowledge that the new Farm Bill is even more trade distorting than the 2002 one. New provisions aggravating the trade-distorting character of US commodity programs would include:  Increase in loan rates and target prices for several commodities (as a result, payments would be triggered more easily if prices go down). Beneficiaries of this "rebalancing" include wheat, soybeans, barley.  New support mechanism for sugar (85% of the US market being guaranteed for US producers – sugar in excess of this 85% to be turned into ethanol by USDA).  The Milk Income Loss Contract (MILC) program is restored to cover 45 percent of the shortfall between $16.94 per hundredweight and the Boston Class I milk price. In addition, the $16.94 price will be adjusted for any month when the national average monthly cost of dairy rations exceeds $7.35 per hundredweight. The quantity of milk production that is eligible for a MILC payment to a dairy producer is limited to 2,985,000 pounds for each fiscal year.  New support for cotton but would introduce a subsidy to cotton users. New mechanisms which would both be trade distorting according to the Administration also include: The ACRE revenue-based counter-cyclical payment, A permanent disaster fund: USDA Secretary Schafer stated that the permanent disaster program is not green box because it does not have the 30% loss requirement. Funding for Direct Payments (notified by the US in the green box) are reduced to pay for some of the regrettable changes listed above, and the issue of planting restriction for Fruits & Vegetables (identified in the US-BZ Cotton case) is not addressed in the new Farm Bill.  US Food Aid will overwhelmingly remain in-kind and tied to US commodities, only a $60 million pilot project is added in the Farm Bill, far from the US Administration's own expectations (up to 25 % of the international food aid budget).  Could US authorities confirm the information above concerning the 2008 Farm Bill? 

ANSWER:  Since the 2008 Farm Act has not been implemented and regulations remain to be written, it is premature to discuss WTO classification issues.  We do not agree with many of the characterizations in this question.  For example, the definition of domestic human consumption, on which the marketing allotment for sugar is to be set (that is, at 85% of domestic human consumption on an annual basis) includes both domestic production and imports.  

2008 Farm Bill provides that as far as the  Dairy Import Assessment is concerned  Alaska, Hawaii, Puerto Rico & DC are added to program financing dairy promotion and research activities and that the import assessment rate on imports is set at 7.5 cent (instead of 15 cent for domestic producers). Please assess the WTO conformity of these provisions, particularly in the light of the discriminatory effects of these provisions on importers, notably in respect to:(a) There is no import of fluid milk to the US and the US dairy market is effectively closed for cheese, imports are funneled through quotas, most of which are full. Therefore, imports of dairy product cannot benefit from any expansion of demand, even if any were to result from the promotional programs.  In this light, the levy has an equivalent effect of the discriminatory tariff on imports.(b) Other dairy products imported into the US, such as milk protein concentrate, are not normally used in dairy applications, but as raw material in other processed foods and non-food industrial production and would not therefore benefit from those promotion programs. Again, the levy has an equivalent effect of the discriminatory tariff on imports.
ANSWER:  The United States will implement these provisions consistent with its WTO obligations.  The Dairy Import Assessment program does not discriminate against imported products.  In fact, imports are assessed a rate of only 7.5 cents to finance dairy promotion and research activities, as opposed to the assessment rate of 15 cents on domestic dairy products.  

(4) MANUFACTURING

WTO Secretariat's Report, page 97, para. 85

The Report states that US-flag vessels repaired abroad are subject to a 50% duty, assessed on the cost of equipment and non-emergency repairs in foreign countries.  The duty is not applied on US-owned foreign-flag vessels or in the context of US FTAs.  Could the US provide information whether it intends to eliminate this difference of treatment?

ANSWER:  The duty on U.S. vessels repaired abroad has been eliminated as part of the general tariff concessions in U.S. free trade agreements.  There are no plans to eliminate the tariff differences that may exist between free trade agreement partners and other economies.  
(5) SERVICES 

(iii) Financial services

 WTO Secretariat's Report, page 110, para. 143

The Report states that non-US licensed reinsurers must post collateral (i.e. make a trust account deposit in the United States for the whole of the operation equivalent, or submit a letter of collateral), when they conduct cross-border reinsurance business.  Could the United States explain whether any progress has been made in initiatives to replace the blunt and in many cases excessive collateral requirement by regulatory measures that take into account the actual risk of a particular cross-border reinsurer?

ANSWER:  The U.S. States maintains such collateral requirements as a prudential requirement on any supplier of reinsurance that does not choose to be regulated under the U.S. system.  The NAIC and the U.S. regulators continue to consider the views expressed by various interested persons on this issue.  Many U.S. primary insurance companies strongly support these prudential requirements as a means to ensure the payment of reinsurance recoverables by non-U.S. regulated reinsurers.  There are no additional developments to report at this time.

(iv) Air transport services

WTO Secretariat's Report, page 116, para. 167

The Report describes the restrictions on the ownership and control of US airlines.  Could the United States provide information whether it has any plans to change the regulations that maintain these restrictions? 

ANSWER:  The requirements on the ownership and control of U.S. airlines are set by statute, rather than by regulation, and Congressional action is necessary to change the specific statutory provisions.  The United States approaches this complex issue with an open mind.  There are potential benefits to expanding investment opportunities and enhancing the ability of airlines to serve a global market, as made clear by United States Secretary of Transportation Mary E. Peters when ending the rulemaking on “actual control” in late 2006.  If the U.S. Government, including the U.S. Congress, is to be convinced to amend our laws, however, it will be essential to explain these benefits in convincing terms.  Moreover, a number of serious issues will need to be addressed satisfactorily, including the role that U.S. airlines play in our national defense under DOD’s Civil Reserve Air Fleet (CRAF) program; homeland security issues; the concerns of airline labor; and the potential for cross-border investment to undercut the rights of carriers to operate to third countries.

Does the United States foresee the possibility of surpassing the limits presently in place?

ANSWER:  As noted above, the United States approaches the issue with an open mind; however, changes to statutory percentage limits on investment require Congressional action.

(v) Maritime transport

WTO Secretariat's Report, page 119, para. 176

The Report states that the United States did not make an offer in maritime transport in the Negotiations on Maritime Transport Services suspended in June 1996, nor in the context of the services negotiations in the Doha Development Agenda. Could the United States indicate if there are legislative or other impediments to making an offer in this sector, and describe such impediments?
ANSWER:  The U.S. offers are developed following consultations with our domestic constituencies, and reflect our commercial and economic interests in the WTO negotiations.  In the course of the negotiations, the United States engages with other countries and responds to questions with respect to U.S. measures in this or any other sector. 

(vi)Professional and business services

(c) Legal services

The United States Conference of Chief Justices (CCJ) adopted in August 2006 a resolution regarding the adoption of rules on the licensing and practice of Foreign Legal Consultants. In this resolution, the CCJ urges "the highest court of each state that has not already done so, to consider adopting a rule permitting the licensing and practice of foreign legal consultants." Could the United States explain which States have, since the adoption of this resolution, adopted rules permitting the licensing and practice of foreign legal consultants?

ANSWER:  Since August 2006, Delaware, North Dakota, and South Carolina have adopted FLC rules.

WTO Secretariat's Report, page 125, para. 207

The Report notes that the 29 states with FLC rules represent 86% of the U.S. legal services market. The Secretariat refers to the data from the U.S. Economic Census (2002) and includes a hyperlink. This link does not refer to a specific publication or page, however. Could the United States provide a more precise reference to the source of this information? 
ANSWER:  Please try the following link.  If the link becomes broken, USTR will be pleased to guide the EC to the data through the American Fact Finder section of the Census Bureau website. http://factfinder.census.gov/servlet/IQRTable?_bm=y&-ds_name=EC0200A1&-NAICS2002=5411&-_lang=en

Could the United States indicate what percentage of the US legal services market is currently covered by specific GATS commitments on Foreign Legal Consultancy in its schedule of commitments? 

ANSWER:  The 18 states covered by our Uruguay Round commitments represent 70 percent of the U.S. legal services market.

(d) Architectural and engineering services

WTO Secretariat's Report, page 127, para. 214

The Report states that there is no reciprocal registration between foreign countries and the United States, with the exception of Canada, with which the United States maintains a full mutual recognition and immediate access agreement, the Inter-Recognition Agreement.  Could the United States explain who the signatory of the agreement is with Canada mentioned in this paragraph?
ANSWER:  The Inter-Recognition Agreement is between the National Council of Architectural Registration Boards (NCARB) and the Committee of Canadian Architectural Councils. 

Could the United States explain whether this agreement binds the United States? 

ANSWER:  The agreement does not bind the United States.  It is implemented only by those states and provinces that ratify the agreement.

Could the United States explain if this agreement has been notified under GATS Article VII?
ANSWER:  The agreement was notified to the WTO: S/C/N/52

V. ENVIRONMENTAL ISSUES

US Report, page 25, para. 119 and page 26, para. 121

In its Report the US asserts that on the multilateral front, the United States has been a global leader in seeking to discipline harmful fisheries subsidies and eliminate barriers to trade in environmental technologies and services through the WTO as part of the Doha Development Agenda (DDA). Furthermore, the Report states that in the Rules Negotiating Group, the United States continues to lead in pressing for stronger disciplines on fisheries subsidies that contribute significantly to global overcapacity and overfishing.  In March 2007, the United States submitted a far-reaching textual proposal for a fisheries subsidies agreement, which included a broad prohibition of the most harmful subsidies.  Has the US adopted legislation that would prevent, in fact or in law, the provision of all forms of subsidies, at all levels of government, federal, state, local, that would directly or indirectly contribute to overcapacity and overfishing? If not, is it planning to do it in the future?

ANSWER:  As noted above, the United States supports an ambitious result in the WTO fisheries subsidies negotiations that will discipline harmful subsidies that contribute significantly to overcapacity and overfishing, and we call on others to do the same.  Current U.S. practice is fully consistent with such a result.

One of the United States' textual proposals (WTO doc. TN/RL/GEN/145) for a fisheries subsidies agreement, referred to in paragraph 121 of the Government Report includes the following provision:"2.
This Annex does not cover government-to-government payments to obtain access for a Member's distant water fishing fleet to fisheries resources within the exclusive economic zone of another country.  The further transfer of those access rights to the Member's fishing fleet is covered by this Annex but is not prohibited under Article 1, provided that:(i) 
the Member's fishing fleet pays compensation comparable to the cost the fleet would otherwise have to pay for access to the fisheries resources;
(ii) 
the terms and conditions of access, including the compensation paid by the fishing fleet, are published; and
(iii)  
the access arrangement provides for a science-based assessment and monitoring of the status of the fisheries resources in question and for compliance with applicable fishery management systems."

One of the most significant fisheries access arrangements in the South Pacific is the Treaty on Fisheries between the Governments of Certain Pacific Island States and the Government of the US. This agreement, last extended in 2003, regulates access of US purse seine vessels in the EEZs of the South Pacific Island States which are members of the Forum Fisheries Agency. The financial terms of the Treaty, which include an annual payment by USAID of approximately US$14 million, stipulate an annual industry payment of US$3 million, which shall cover   (i) licence fees for up to 45 vessels; and (ii) technical assistance. Furthermore, paragraph 3 of Schedule 2 to Annex II of the Treaty, 3 foresees that: "In order to increase the benefits to the Pacific Island parties under the Treaty, the United States industry will develop with the Pacific Island parties a system for revenue sharing where the ex-vessel price is at or above a mutually agreed level.  Payments made under such a system will be made quarterly and will be in addition to the amount specified in paragraph 1(a)." Could the United States provide information about the yearly value of the catches effected by U.S. vessels, since 2003, under the Treaty?

ANSWER:  Due to a marked contraction of the U.S. fleet since 2000, and considerable inter-annual variation in the fish price, the approximate annual value of U.S. catches under the Treaty ranges between $100-200 million USD.  We note that the correct figure for the amount provided in assistance by USAID is $18 million USD annually (not $14 million).

 Could the United States provide details about the revenue sharing system between the United States industry and the Pacific Island parties, including the yearly amounts paid under this system since 2003? 

ANSWER:  Under the terms of the Treaty between the United States and the Pacific Island States, the United States tuna industry makes an annual payment of US$3 million to the Forum Fisheries Agency (FFA), which is distributed to the FFA member states.  In addition, amendments to the Treaty in 2003 provided that the U.S. industry would develop with the Pacific Island Parties a system for revenue sharing.  This system has been developed and provides that when the average price of skipjack (Katsuwomus pelamis) delivered by US vessels licensed under the Treaty to the canneries in American Samoa averages $800 per short ton or higher for an agreed period (calculated twice per Treaty year), the industry will provide the Parties with as an additional 1% of the total value of the catch, above and beyond the annual payment.  This latter provision was not triggered until 2007, as fish prices were below the threshold level.  Since 2007, the U.S. industry has provided over 1 million USD to the Pacific Island Parties under this arrangement.  It is estimated that in 2008 the first six-month payment could be as high as 2 million USD.

Could the United States provide detailed information on scientific assessment and setting of catch limits for fish stocks fished by U.S. vessels under the Treaty?  

ANSWER:  U.S. vessels operating under the Treaty are subject to a strict management and monitoring regime, including use of satellite-based vessel monitoring systems, observers, full reporting of all catches on a weekly basis, notification of entry and exit from zones of each Party, port sampling and monitoring as well as other requirements.  Data provided by these U.S. vessels provides one of the largest source of fisheries data used by the South Pacific Commission’s Oceanic Fisheries Program (SPC/OFP) in its work to conduct science-based stock assessments for Pacific stocks of skipjack, yellowfin and bigeye tunas, as well as other associated species.  The data from U. S. vessels, most of which are provided by catch and effort logs, are unique in that they are verified by observers and port sampling programs.   These vessels also operate in full compliance with applicable measures (including catch limits) adopted by the Western and Central Pacific Fisheries Commission, the regional fisheries management organization (RFMO) responsible for adopting conservation and management measures for highly migratory species in the Western and Central Pacific Ocean.  The stock assessments conducted by the SPC/OFP, based on data provided by the United States, form the basis of conservation and management recommendations to be considered by that RFMO.

The United States' textual proposal (WTO doc. TN/RL/GEN/145) for a fisheries subsidies agreement, referred to in paragraph 121 of the Government Report foresees a total ban on subsidies, inter alia, for the construction of new vessels. The EC notes that the website of the National Marine Fisheries Services (Office of Management and Budget) includes information about the Capital Construction Fund Program. In a dedicated webpage the programme is described as follows: "The purpose of the Capital Construction Fund (CCF) Program is to improve the fishing fleet by allowing fishermen to accelerate their accumulation of funds with which to replace or improve their fishing vessels. Created by the Merchant Marine Act of 1936, as amended (46 U.S.C. 1177), the CCF Program enables fishermen to construct, reconstruct, or under limited circumstances, acquire fishing vessels with before-tax, rather than after-tax dollars. The program allows fishermen to defer tax on income from the operation of their fishing vessels. Under the CCF Program, the amount accumulated by deferring tax on fishing income, when used to help pay for a vessel project, is, in effect, an interest free loan from the Government." Is this programme still available to US fishermen? If so, how do the US authorities ensure that the fishing capacity that results from the use of this subsidy does not negatively impact fishery resources? 

ANSWER:  Capital Construction Funds are governed by section 607 of the Merchant Marine Act of 1936 and section 7518 of the Internal Revenue Code.  The CCF program is currently available not only to U.S. citizens that own or lease fishing vessels but also to those who own or lease the wide spectrum of other commercial vessels (for example, tugs, barges, bulk cargo vessels, container vessels, tankers, cruise vessels and ferries). The U.S. Department of Transportation’s Maritime Administration (MARAD) administers the program with respect to commercial vessels other than fishing vessels; the National Oceanic and Atmospheric Administration (NOAA) in the U.S. Department of Commerce administers the program with respect to fishing vessels.  All funds contributed to the program come from the CCF account holders themselves, without any form of matching contributions.  The benefit to the account holder is limited to the deferral of income tax on contributions to the fund and earnings on those amounts until the funds are withdrawn by the fisher.  When funds are withdrawn for approved purposes, the tax basis of a qualified vessel (used for the computation of depreciation allowances or gain or loss) is reduced by the amount of any withdrawal.  

With respect to fishing vessels, licensing and other requirements ensure that vessels are eligible to participate in a particular fishery only if the associated fishing is sustainable.  Because many U.S. fisheries are in the process of stabilizing or withdrawing capacity, a large percentage of CCF accounts for fishing vessels are inactive, i.e., those account holders are not withdrawing the funds in their accounts.  Legislative proposals to allow withdrawal of the funds for other purposes (e.g., retirement, purchase of quotas under market-based limited access privilege programs) are currently before Congress.

Could vessels having benefited from this subsidy be used in waters outside the jurisdiction of the United States? 

ANSWER:  The program does not place specific limitations on where fishing vessels will be used.  Please see the answer to question 9.

Does the United States maintain a register of vessels having benefited from such subsidy? Could the US indicate the total amount of the subsidy provided to the US fishing sector under this programme? 

ANSWER:  NOAA maintains a database that lists all the fishing vessels qualified under the program.  We estimate that the annual total benefit conferred from tax deferrals pursuant to the program is approximately $5 million.  This estimate may overstate the benefit because it does not account for the fact that the tax basis of a qualified vessel is reduced by the amount of any withdrawal which represents amounts previously excluded or deducted from taxable income.  It is difficult to estimate the amount that goes back into the fishery; as noted in the response to question 9, a large percentage of CCF accounts are inactive in light of the restrictions on capacity in many U.S. fisheries.

Has the United States notified this subsidy to the WTO? 

ANSWER:  No.  Please see the response to the European Communities’ previous question on this topic in G/SCM/Q2/USA/20 (April 1999).

As this subsidy programme would be prohibited under the proposals made by the US contained in its textual submission TN/RL/GEN/145, does the US plan the removal of such programme? If so, could the US provide an indication of the timing for such removal?

ANSWER:  The United States supports an ambitious outcome in the WTO fisheries subsidies negotiations and will comply with any new rules that are adopted, including rules that may have originated in a U.S. fish subsidies proposal.  Therefore, if such rules were to have the effect suggested by the EC, affected U.S. policies would be modified accordingly.

Concerning subsidies granted by the US in the fisheries sector, a "commercial fisheries failure" was declared by the U.S. Secretary of Commerce in 2006 for the Klamath River Fall Chinook Salmon Fishery.  According to publicly available information the US Congress appropriated $60 million in disaster assistance that was distributed during 2007.  Could the United States provide details on whether these funds were allocated to fishermen involved in wild capture fisheries, and if so, how much and for which specific purposes?

ANSWER:  The Klamath Disaster Funds were allocated to the following programs and groups:  to commercial fishermen for lost income ($35 million) and for vessel maintenance and safety ($7 million); to affected businesses ($14 million); to the states, tribes and industry organizations for outreach and administrative support ($2 million); and to states, tribes, universities and commercial fishermen for research ($3 million).  

A similar "commercial fisheries failure" was declared for the West Coast Salmon Fishery on 1 May 2008. According to publicly available information the “Farm Bill”, as agreed by the Senate-House conference committee, includes $170 million in disaster assistance to help commercial fishers and businesses affected by the salmon closure in Oregon, California, Washington and Idaho.  Could the United States provide details on whether these funds will be allocated to fishermen involved in wild capture fisheries, and in the affirmative how much and for which specific purposes?

ANSWER:  The funds will not only be allocated to affected commercial fishermen and related businesses but also to affected recreational businesses.  Precise allocation figures and other information are not yet available.

In relation to the aforementioned questions, under Section 312(a) of the Magnuson-Stevens Act, the Commerce Secretary can declare a commercial fishery failure if requested to do so by a governor, or at the Secretary's discretion. The Secretary must determine that the commercial fishery failure resulted from a fishery resource disaster due to natural causes, man-made causes beyond the control of fishery managers, or undetermined causes.  Could a "fishery resource disaster" be declared as a result of, for example, cuts by fisheries managers in the fishing quotas? 

ANSWER:  No.  Only “fishery resource disasters” resulting from regulatory restrictions put in place to protect human health or the marine environment are eligible for consideration; reduction in fishing quotas does not qualify.

Concerning the determination of a fisheries failure, do economic and/or social factors play a role in making such a determination?

ANSWER:  Yes. Severe economic impacts must be shown, and must also be logically traced to a disaster.

HONG KONG, CHINA

Anti-dumping (AD)

(WT/TPR/S/200, P. 23, Para. 5; P. 40, Para. 85)

The Secretariat remarked that AD duties could significantly affect the domestic prices of the US, and that as most of the measures were imposed on intermediate goods, these duties could also increase costs for downstream producers and consumers.  It further raised the importance to ensure that AD measures did not retard adjustment to changing conditions in international markets.  Separately, the Secretariat also noted that the application of AD duties may not be without cost when applied in cases of pricing that are not predatory.

We would like to invite the US to share its responses to the above observations and comments.  Specifically, we would like to know how does the US balance the interests among different domestic stakeholders (e.g. producers vs. downstream producers and consumers) in AD investigations, and how does it ensure that differential pricing practices that are not predatory will not be subject to AD duties.
ANSWER:  A public interest test is not included in the U.S. antidumping duty law, although provisions that would establish such a test have been considered by the Congress.  The United States does provide an opportunity for all parties to participate in an antidumping investigation and ensures that all views expressed by parties are placed on the public record.  However, the determination to impose an antidumping order is ultimately based on whether dumping has occurred and whether it has caused material injury.  Inclusion of a public interest test would politicize the administration of the unfair trade laws, as any such assessment would inherently be highly subjective given the numerous and varied competing interests that would need to be appropriately balanced.  

 (WT/TPR/S/200, P. 40, Para. 84; & P. 41, Para. 89)

While we welcome that the US initiated fewer AD investigations in 2005 and 2006, it is mentioned in the Secretariat Report that the average duration of an AD measure in place at end 2007 was some 11 years, and the oldest AD measure in place dated from 1973.  As at end 2007, there were 32 AD measures that had been in place for at least 20 years, and 98 cases for over 10 years.  Under sunset review procedures, 210 AD and CVD orders were reviewed from January 2000 to December 2007, of which only 58 were revoked. 

The large number of long-standing cases and the low rate for revocation are a matter of concern, bearing in mind that AD measures should be terminated not later than five years under Article 11.3 of the AD Agreement unless otherwise justified.  Would the US advise whether it would give any special consideration to the measures that have already been in place for very long period of time, for instance over 10 years, when they come up for sunset reviews? 

ANSWER:  The United States’ procedures on sunset reviews are consistent with its WTO obligations and have been upheld in several WTO disputes.  The Agreement provides that antidumping duties may remain in place for five years unless the Member initiates a sunset review to determine whether the expiration of the duty would likely lead to a continuation or recurrence of dumping and injury.  If likelihood is determined, the Agreement permits the Member to maintain the antidumping duty subject to the obligation of conducting a sunset review every five years.  We disagree with the characterization of U.S. sunset review procedures.  Of the 49 orders the United States has revoked following sunset reviews since January 2007, 20 were in force only five years.  Thus, the contention that the extension of duties beyond five years has “become the norm in U.S. practices” is not an accurate characterization.    

Financial services

(WT/TPR/S/200, P. 108, Para. 128)

As set out in the Secretariat Report, a foreign bank must establish an insured banking subsidiary in order to accept or maintain domestic retail deposits of less than US$100,000, except in the case of a foreign bank branch that was engaged in insured deposit-taking activities before or on 19 December 1991.  We are however given to understand from our traders that foreign banks are not allowed to participate in savings insurance systems in the US and could not accept deposits of less than US$100,000 as a result.  We would be grateful for the US’ clarification of its regulatory regime in this regard.  In case of any actual limitations restricting foreign banks to participate in the US savings insurance systems or establish an insured banking subsidiary, would the US advise how the concerned discriminatory limitations are considered to be consistent with its existing GATS commitments?

ANSWER:  Countries differ as to the scope of business they allow and the in-country capital they require for direct branches of foreign banks.  The United States is among the most liberal countries in the world with regards to capital for bank branches, allowing bank branches to lend based on the world-wide capital of its parent bank and requiring only a capital equivalency deposit which is less substantial than normal capital requirements.  Except for a number of grandfathered institutions, foreign branches are in effect not allowed to take retail deposits.  (In fact they can take deposits from individuals in excess of $100,000, but such deposits are not eligible for coverage by FDIC deposit insurance so retail depositors tend to place their money with U.S. juridical persons where at least the first $100,000 is eligible for coverage.)  Those wishing to do retail banking can do so through subsidiaries which are extended full national treatment, including capital requirements.  In practice, over twice as much business is conducted through branches as opposed to subsidiaries.  The limitation on retail deposit taking by foreign banks operating in the United States through branches is noted in the U.S. GATS schedule.

(WT/TPR/S/200, P. 110, Para. 143)

We note from the Secretariat Report that non-US licensed reinsurers must post collateral when they conduct cross-border reinsurance businesses with US licensed companies in order for the US licensed company to receive a credit for the reinsurance.  This discriminatory measure has however not been inscribed in the US’ existing GATS schedule.  We would be grateful for the US’ advice on the consistency of the subject measure with its existing GATS commitments on reinsurance services.

ANSWER:  There is no discrimination.  The U.S. states maintain such collateral requirements as a prudential requirement on any supplier of reinsurance that does not choose to be regulated under the U.S. system.  The NAIC and the U.S. regulators continue to consider the views expressed by various interested persons on this issue.  Many U.S. primary insurance companies strongly support these prudential requirements as a means to ensure the payment of reinsurance recoverables by non-U.S. regulated reinsurers.  There are no additional developments to report at this time.

(WT/TPR/S/200, P. 111, Para. 148)

We note that the US is making efforts towards uniformity of insurance regulations at the state level in response to Members’ comments in the previous trade policy reviews that those regulations had resulted in unjustified burdens on insurers and prevented them from responding to customer needs in a timely manner.  We would like to know the latest progress of the uniformity exercise, details of any possible regulatory changes that are under consideration, and the expected timeframe for the completion of the exercise.

ANSWER:  The U.S. state insurance regulators, working through their coordinating body the National Association of Insurance Commissioners (NAIC), already have taken a number of steps to make the insurance company licensing process as uniform as possible. For example, the NAIC has developed, and all states have agreed to participate in, a Uniform Certificate of Authority Application process that provides significant standardization of the filing requirements that U.S. state regulators use in considering the licensing of a company already established in one U.S. state.  In addition, U.S. state insurance regulators continue to coordinate regarding solvency regulation of companies licensed to do business in the U.S. market.  The NAIC and the U.S. states also have specific initiatives underway relating to life insurance and related products; and for producers (agents/brokers).  Progress has been made although there is no specific deadline for completion.  The objective of the work is to make the U.S. insurance market as competitive as possible while maintaining sound prudential regulation.

INDIA

1. The Secretariat in Summary Observations paragraph 1 observes: “In the face of the economic uncertainty prevalent in early 2008, U.S. welfare would be best promoted by exploiting the adjustment capacity of the U.S. economy and continuing to reduce barriers to market access and other distorting measures, including those that result from high levels of assistance in agriculture and energy.” What steps are being taken to “reduce barriers to market access and other distorting measures, including those that result from high levels of assistance in agriculture and energy”?  

ANSWER:  The United States strongly supports multilateral trade liberalization and is committed to an ambitious and comprehensive result in the WTO Doha Round.  We are prepared to make significant market access commitments provided other Members make meaningful contributions as well.  

2. The Secretariat in Summary Observations paragraph 5 states: “It [US] has fulfilled its notification obligations, except for preferential rules of origin, agricultural tariff quotas, and government procurement statistics.” When does US plan to fulfil its outstanding notification obligations?
ANSWER: The United States is working to complete its notifications of preferential rules of origin and agricultural tariff quotas.  The United States is in the midst of a major overhaul of the Federal Procurement Data System (FPDS), which it expects to complete within the next few months.  When the FPDS overhaul is complete, the United States will submit its outstanding government procurement notifications to the WTO Secretariat. 

3. The Secretariat in Summary Observations paragraph 5 states: “rulings relating to intellectual property rights and anti-dumping have not yet been fully implemented” By when does the US intend implementing these rulings?

ANSWER:   The U.S. Administration continues to work with the U.S. Congress to fully implement the recommendations and rulings of the Dispute Settlement Body in these disputes.

4. The Secretariat in Summary Observations in paragraph 8 states that the United States has long maintained a policy of national treatment of foreign direct investment, subject to sector-specific considerations, prudential concerns, and national security. Could the United States elaborate these sector-specific, prudential and national security considerations?
ANSWER:  Investment in the United States may be reviewed by the Committee on Foreign Investment in the United States (CFIUS) for national security concerns if the transaction could result in control of a U.S. business by a foreign person.  Consistent with the U.S. open investment policy, CFIUS review is focused on identifying and resolving genuine national security concerns alone, not on economic and other national interests.  There are a limited number of other conditions and restrictions established at the federal level on foreign investment in the United States, such as in connection with atomic energy, telecommunications, banking, fishing, maritime services, and mining.  Individual states also may have limited conditions and restrictions.  These restrictions are not necessarily prohibitions, but may establish preconditions or ownership level restrictions and are separate and unrelated to the CFIUS process.

5. The Secretariat in Summary Observations paragraph 10 states: “Initial production volumes of small domestic wine and beer producers benefit from either a reduced federal excise tax rate or an excise tax credit.  This benefit is not available for imported products.” Does this not result in violation of the principle of national treatment? The US is requested to explain.

ANSWER:  The total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production, so any excise tax advantages offered to these producers have no trade distorting effect.

6. The Export Credit Guarantee Programme which is managed by USDA/FAS has a major impact on a number of key agricultural markets. Under this programme, the US government guarantees credits up to 98 % of the export value on a short-term to long term basis varying from up to 180 days under the Supplier Credit Guarantee Program SCGP, 3 years under the General Sales Manager (GSM) 102 and up to 10 years under GSM-103. Both the GSM-102 and GSM-103 are distortive insofar as the credit terms exceed the average life of the product/commodity in question, and the risk premia are inadequate to cover the long-term operating costs and losses of the programmes. By charging less than the “cost of service rendered” is not the programme subsidizing agricultural exports?

ANSWER:  The United States suspended the operation of the SCGP and GSM-103 programs in 2006, and statutory authority for these programs was repealed in the 2008 Farm Bill.  With respect to the GSM-102 program, the United States modified the operation of this program to comply with the recommendations and rulings of the DSB in the Cotton dispute.  The United States has received the recent report of the Appellate Body on this matter and will provide comments on it in due course.

7. The Secretariat in Summary Observations paragraph 19 observes: “A review of competition policy procedures presented to Congress in 2007 recommended, among other things, simplifying and unifying merger clearing procedures and harmonizing the work of state and federal antitrust agencies, particularly with respect to mergers.” To what extent have these recommendations been accepted and implemented?
ANSWER:  The antitrust enforcement agencies observed the AMC's proceedings with interest, and they continue to consider appropriate follow-up actions, as do   Members of Congress.

8. The Secretariat in Summary Observations paragraph 24 observes: “Assistance for domestic ethanol production includes tax incentives and import duties.” Such incentives and duties act as entry barriers for more efficiently produced ethanol around the world and therefore reduce the environmental benefits. Is the US considering reductions in such levies?

ANSWER:  No.

9. The Secretariat in Summary Observations paragraph 22 observes: “The expiration of the 2002 Farm Act, and the current environment of high commodity prices, offers a favourable juncture to introduce policy changes aimed at further improving the market orientation of the agriculture sector to the benefit of both consumers and taxpayers.” However the Farm Bill has enhanced payments to farmers under various commodity programmes even though market prices of these commodities have gone up sharply since 2002. What are the reasons for enhanced support levels under these circumstances?
ANSWER:  The U.S. Congress has passed a new farm bill, despite the Administration’s veto.  USDA will now implement the legislation as required by law.

10. A variety of agricultural exports from India to the US have encountered problems due to delays in US Customs sampling and inspection procedures, resulting in damage to the goods and subsequent commercial losses for the exporters – especially in case of mangoes and egg products. What are the sampling and inspection procedures in the US on agricultural produce imports? In view of these loses being sustained by Indian exporters, will the US consider modifying the procedures?

ANSWER:  The sampling and inspection procedures of the United States are explained in detail in 7 CFR part 319 and the Title 21 of the Egg Products Inspection Act. The United States is committed to ensuring that its measures are in compliance with the WTO SPS Agreement.  Given that we are not aware of any delays in our inspection procedures, it is not clear what, if any, losses were incurred.

11. The Committee on Foreign Investment in the US( CFIUS) was created with the intention to review acquisitions and mergers that impact the U.S. national security.  However, there are some members of Congress who want to extend CFIUS review for all mergers and acquisitions and to rank-order countries based on a criteria that seemed unclear.  Indian fear that this process will add cost, time, and possible political interference to future Indian-based company transactions within the US. What is the role of the Committee on Foreign Investment in the US (CFIUS) on review of foreign investment transactions?

ANSWER:  As noted in response to Question 4, the law establishing the CFIUS review process covers only those transactions that would result in control of a U.S. business by a foreign person.  Furthermore, CFIUS review is focused on genuine national security concerns alone, not economic and national interests.  This limited scope of CFIUS was confirmed by Congress through its adoption of the Foreign Investment and National Security Act (FINSA) in 2007, by the Executive Order issued by President Bush on January 23, 2008, and by the proposed regulations that the Department of the Treasury issued on April 21, 2008.  CFIUS does not rank-order countries, and the United States welcomes all foreign investment that is consistent with national security.

12. Each year, the United States conducts an annual review under the GSP program to determine if there are certain imports currently eligible for benefits that could compete effectively in the US market if imported at normal tariff rates.  In 2005 US government removed Indian Gems & Jewellery from receiving the benefits of GSP. In the Annual review 2006, the US Administration decided not to renew the Competitive Needs Limitation (CNL) Waiver for gold jewellery and brass lamps from India, thereby ending the GSP preference. The decision of the US Government to end the GSP (Generalised System of Preferences) for gold jewellery and brass lamps from India will lead to a large number of jobs being lost in these sectors in India. GSP has been withdrawn from 8 out of 9 products for which the review was carried out under the new regulations. What are the reasons for the sudden withdrawal of GSP benefits on as many as 8 products out of 9?
ANSWER:  The U.S. did not remove GSP benefits for Indian gems and jewellery in 2005.  In December 2006 when Congress extended the GSP program through December 31, 2008, Congress also amended the GSP statute to direct that by July 1 of each year, the President should revoke any CNL waiver that had been in effect for at least five years if a beneficiary developing country exported to the United States, during the preceding calendar year, a quantity of the article that had a trade value in excess of 1.5 times the annual CNL ($130 million in 2007) or exceeded 75 percent of total U.S. imports (the “super-competitive” thresholds).  The waivers for competitive need limitations that were revoked for the eight products, as of July 1, 2007, terminated the GSP benefits for those products. This was done after a thorough review of the pertinent statutory considerations.

13. The 'Buy America' clause prevents Indian companies from participating in Federal government contracts. Some States were also imposing 'local content' as well local employees' conditions. How does the Buy America clause work since it impacts market access to the US?
ANSWER: The Trade Agreements Act (19 U.S.C. 2501, et seq.) generally prohibits Federal agencies from purchasing goods and services of a foreign country that is neither a party to a trade agreement with the United States (WTO Agreement on Government Procurement (GPA) or a free trade agreement (FTA)) nor a least developed country.  States that have not agreed to cover their procurement under the GPA or an FTA have no obligation to open their procurements to foreign suppliers.

14. The "Chicken Tax" instituted in 1963, was aimed at European truck makers. This followed a trade war between the USA and Europe. Europe tripled the tax of chickens being imported from US, and the US retaliated by putting a 25% tax on any truck imported into the US.  This tax which has remained in force since then on import of trucks has been identified as a barrier to Indian companies in this sector wanting to access US markets. Why does the US continue to impose the "Chicken Tax" on import of trucks into the country?
ANSWER:  As part of the Uruguay Round and in prior GATT negotiations, the United States committed to bind its MFN tariffs on trucks at 25 percent.  The United States strongly supports multilateral trade liberalization and is committed to an ambitious and comprehensive result in the WTO Doha Round.  We are prepared to make significant market access commitments provided other Members make meaningful contributions as well.  

15. How does the American Automobile Labelling Act works? Since it promotes use of US and Canadian parts, it makes entry of small cars made in India into the US market difficult. Why the promotion of US and Canadian parts should not be construed as a non-tariff barrier? What procedures need to be met to export to the US market if the car is of approx 1000 cc?
ANSWER:  Congress passed the American Automobile Labeling Act (AALA) in 1992 to help consumers in the selection of new vehicles by providing information about the country of origin of vehicles and their parts.  Passenger vehicles manufactured after October 1, 1994 must have labels specifying their percentage value of U.S./Canadian parts content, the country of assembly, and countries of origin of the engine and transmission.  The requirements are solely informational, and apply in the same way and to the same extent regardless of where a vehicle is manufactured.  While there are costs associated with calculating country-of-origin information, the National Highway Traffic Safety Administration, in implementing the AALA, has sought to minimize cost impacts to the extent consistent with ensuring that consumers are provided with the information required by the Congress.  The United States does not believe the AALA has made the entry of cars into the U.S. market any more difficult, and we do not believe these informational requirements are burdensome.  

With respect to the last question, the applicable FMVSS regulations can be found at http://www.nhtsa.dot.gov/portal/site/nhtsa/menuitem.20e36159f952728891e67a1090008a0c/, and the applicable EPA regulations can be found at http://www.epa.gov/lawsregs/bizsector/automotive.html. 
16. Extensive product description requirements complicate exports to the US and result in additional costs. Rules for marking and labelling of retail packages are burdensome. They require details regarding the country of origin, ultimate purchaser in the US and the name of the country in which the article was manufactured or produced. Furthermore, there are requirements relating to the typology/physical characteristic of the clothing labels (given size, font used, etc). These standards imply that special labels are needed for the US market.
ANSWER:  The U.S. is committed to concluding a successful Doha Round this year that achieves new market access for agricultural and industrial products, including textiles and apparel, and services in both developed and emerging market economies.  

We are committed to the agreement that Members made in the Doha Round that non-tariff barriers are an integral and equally important part of the negotiations and will identify and work to reduce non-tariff barriers in the next phase of negotiations.  As part of this effort, on October 26, 2007, the United States and the European Communities (EC) jointly tabled in the WTO Negotiating Group on Market Access a negotiating text on reducing non-tariff barriers to trade related to labelling of textiles, apparel, footwear, and travel goods.  The United States and EC are currently seeking formal, public co-sponsorship of the negotiating text from Member governments.  Sri Lanka recently agreed to co-sponsor the text.

17. In addition, customs formalities for imports of textiles, clothing and footwear to the US require  supply of particularly detailed and voluminous information, which leads to additional costs and in some cases includes disclosure of  confidential information such as the processing methods (type of finishing, of dyeing, etc). Much of this information seems to be irrelevant for customs or statistical purposes. The extension of the liquidation period up to 210 days also functions as an important trade barrier. The retailer or the importer is often not in a position to re-deliver the goods upon Customs and Border Protection (CBP) request, in which case CBP applies a high penalty (100% of the value of the goods). These delays are particularly damaging for seasonable products or for fashionable products having short life-span. These formalities are highly trade restrictive. What policy objectives are sought to be achieved by these procedures and can they not be achieved by measures that are less trade restrictive? Is there a move to harmonize the labelling requirements with the EU?

ANSWER:   In 2007, Customs and Border Protection (CBP), exercising its responsibilities to enforce U.S. trade laws, processed 9.7 million import transactions involving textiles and apparel.  Out of these, approximately 959 were detained for additional information to support the country of origin declared to CBP.  The information that is required is documents that will show that the goods were produced in the country declared to CBP.  The request for such documents is made to the importer, but the manufacturer may submit the documents directly to CBP if there is a concern about confidentiality.  All CBP officials are required to comply with the Trade Secrets Act that preserves the confidentiality of business/corporate information.  

All of CBP’s work regarding imports of textile and apparel products is risk-based.  Because of the amount of illegal transshipment, origin fraud, smuggling, misdescription and undervaluation of merchandise to evade applicable quantitative restrictions and payment of duties, CBP has focused on textile imports as a high-risk import commodity.  CBP does extensive analysis to identify actual transactions that are in violation of U.S. laws.  Because goods entered in circumvention of absolute quotas may be inadmissible, CBP has the legal authority to have goods re-delivered if information regarding the country of origin is incorrect.  In 2007, CBP ordered redelivery 43 times and issued penalties to companies totaling $2.9 million.  Every importer has extensive access to procedures under the law and can protest the amount of the penalty by providing further information regarding the level of reasonable care that was taken regarding the transaction.

18. What is the basis of Section 232 of the Trade Expansion Act of 1962? Can US industry petition for the restriction of imports from third countries on the grounds of national security under this provision? Can protective measures be used for an unlimited period of time under this provision?

ANSWER:  A Section 232 investigation is conducted under the authority of the Trade Expansion Act of 1962, as amended. The purpose of the investigation is to determine the effect of imports on the national security.  Investigations may be initiated based on an application from an interested party including industry, a request from the head of any department or agency, or may be self-initiated by the Secretary of Commerce.

By law, the Secretary of Commerce has 270 days to present the Commerce Department's findings and recommendations to the President.  During the course of an investigation, Commerce may provide the public with an opportunity to comment and present information and advice relevant to the investigation, usually through a notice in the Federal Register. Additional information is gathered from such sources as: surveys of producers, importers and endusers; on-the-record meetings with interested parties; site visits; and a review of public literature. 

If the Secretary finds that imports threaten to impair the national security, the President has 90 days to determine whether he agrees with the Secretary’s findings, and to determine whether to use his statutory authority to “adjust imports.”  Section 232 does not place any time limits on the protective measures that may be applied to address the harm to U.S. national security caused by imports.

19. The US Steel First Act passed in April, 2008 by the Congress is expected to impact market access for Indian steel exports. Under the Act for all Government funded infrastructure projects the steel has to be domestically produced. Why should this not be considered a non-tariff barrier?

ANSWER:  On April 30, 2008, HR 5935, the “American Steel First Act of 2008,” a bill to amend U.S. government procurement provisions vis-à-vis iron and steel products used in public building and works projects, was introduced in the U.S. House of Representatives.  The draft legislation has not been voted on by the House of Representatives and has not become U.S. law.  
20. The zero tolerance on radio active contamination caused by cobalt 60 for import of industrial, municipal and sanitary castings is a highly stringent regulation.  Does the US plan to review and modify this norm for imports of industrial, municipal and sanitary castings?
ANSWER:  The question does not identify the regulation in question and we also were unable to do so.  We are therefore not in a position to comment.

21. The U.S. has a relatively low level of implementation and use of international standards set by international standardization bodies. Many Indian exporters to the U.S. market face regulatory barriers as products are increasingly being required to conform to multiple technical regulations regarding consumer protection (including health and safety) and environmental protection. The complex nature of the U.S. regulatory systems can represent an important structural barrier to market access. Obstacles for Indian exporters include, for example, a burdensome pharmaceutical approval system, documentary and labelling requirements for textiles etc. It is quite common for equipment for use in the workplace to be subject to a number of different standardizing bodies including the U.S. Department of Labor certification, a county authority’s electrical equipment standards, product safety requirements as determined by insurance companies as well as specific regulations imposed by large municipalities. A more integrated, transparent and streamlined regulatory environment would significantly assist domestic consumers and importers as well as exporters to the US. What steps are being taken to ameliorate this problem?
ANSWER:  The United States does not agree with the assumptions underlying India’s question.  Without specific information from India regarding the alleged problems that its exporters are encountering, we are unable to respond to the question as posed.  To the extent that Indian exporters are faced with allegedly problematic labeling requirements for textiles, the United States invites India to be a co-sponsor of the joint U.S.-EC proposal in the NAMA negotiations which addresses non-tariff barriers relating to the labeling of textiles, apparel, footwear, and travel goods (TN/MA/W/93, 26 October 2007).
22. Indian exporters face a number of additional customs impediments, such as import user fees and excessive invoicing requirements on importers, which add to costs in a similar way to tariffs. The most significant user fee is the Merchandise Processing Fee, which is levied on all imported merchandise except for products from the least developed countries, from eligible countries under the Caribbean Basin Recovery Act, the Andean Trade Preference Act, U.S. FTA partners, or from U.S. Offshore possessions. Fixed previously at 0.17% of the value of the imported goods, the MPF rose to 0.19% in 1992 and amounts to 0.21% ad valorem on formal entries with a maximum of U.S. $485 as from 1 January 1995. At the request of Canada and the EU, the GATT Council instituted a Panel in November 1987 that held that the U.S. Customs user fees for merchandise processing were not in conformity with the General Agreement. The Panel ruled that customs user fees should reflect the approximate cost of customs processing for the individual entry in question. This principle was not met by an ad valorem system such as that used by the U.S. The GATT Council adopted the Panel report in February 1988. The present customs user fee structure is somewhat more equitable, since the fixing of a ceiling makes it less onerous for high-value consignments. However, the fee is still likely to exceed the cost of the service since it is still based on the value of the imported goods. Whilst the MPF was to last until 30 September 1990 when established, it was recently extended (as part of the American Jobs Creation Act of 2004) until 30 September 2014. In view of Article VIII.1(a) of GATT how does US justify a levy which is in excess of cost of service rendered? Why should US impose such a levy when there are several countries poorer than the United States which are able to support their customs operations solely from the tax payer’s money?
ANSWER:  The United States’ Merchandise Processing Fee with a cap of $485 is limited in amount to the approximate costs of services rendered and is completely consistent with U.S. WTO obligations.
23. The electrical safety field in the US is ruled by workplace safety regulations developed by the Occupational Safety and Health Administration (OSHA), the National Electric Code and industry safety standards for electrical equipment such as Underwriters´ Laboratories (UL). Exporters of electrical and electronic equipment and appliances face steep barriers to market their products on the US market. Despite the fact that technological development and consumer awareness in this sector favours self-certification by manufacturers, backed up by post-market surveillance and control, third party certification of electrical equipment and appliances is still mandatory (de jure and/or de facto), in the US market.  Why is third party certification insisted upon?
ANSWER:  OSHA’s Nationally Recognized Testing Laboratory (NRTL) program has proven to be very effective in ensuring the safety of products used in the workplace.  Certification of electrical products by approved third-party facilities – NTRLs – ensures that equipment is safe before it enters the market.  

OSHA’s third-party certification requirements apply to electrical products used in the workplace.  These requirements were originally proposed and were developed through an open rulemaking process.  OSHA concluded in the rulemaking that requiring third-party certification of electrical products by NRTLs was reasonably necessary and appropriate to protect the safety of employees.  OSHA has twice updated its electrical safety requirements through an open rulemaking process, and each time maintained the third-party certification requirements.  

OSHA’s third-party certification requirements apply equally to all manufacturers, regardless of country of origin, and is trade facilitating in that OSHA will recognize facilities under the NRTL program regardless of their location, including facilities located outside the United States on a national treatment basis.

24. In 2007, the US Office of Foreign Assets Control placed total bans on doing any transactions with a number of Iranian banks including with respect to any old deals since no grace period is allowed under the US regulations. This has meant that Indian companies are not able to realize their dues from Iran-based companies even where letters of credit were opened and goods shipped prior to the sanction. Will US consider letting the foreign companies realise their past dues?
ANSWER:  The underlying authority for the restrictions on transactions with Iranian banks referenced in this question arises primarily from the International Emergency Economic Powers Act (IEEPA), the United Nations Participation Act, and relevant Executive orders.  Using this authority, the U.S. Government has blocked an Iranian bank, Bank Saderat, under an Executive order targeting terrorism, and has also blocked three Iranian banks – Bank Melli, Bank Sepah, and Bank Mellat – under an Executive order aimed at countering the proliferation of weapons of mass destruction.

With certain exceptions, U.S. persons are prohibited from engaging in any transactions or dealings involving property in which a designated bank has an interest, direct or indirect.  As a result, OFAC controls all dealings by U.S. persons with the targets – including transactions relating to outstanding trade and standby letters of credit, loans, ongoing obligations, and other debt.

In implementing sanctions under IEEPA, OFAC can authorize transactions that would otherwise be prohibited, when consistent with U.S. foreign policy.  OFAC considers specific license requests on a case-by-case basis.  As to your specific question regarding whether Indian companies may be able to realize dues from Iran-based companies, OFAC cannot offer a specific opinion on these facts but will duly consider any specific license requested related to these facts.

25. The US has been taking a very long time in clearing the applications by Indian Banks for setting up a branch in the US. What is the process for setting up a branch and what is the average time period for clearing such applications?

ANSWER:  Information on application requirements can be found here: http://www.federalreserve.gov/generalinfo/applications/afi/intfilings.htm

26. It takes several years for a foreign bank from the time it initiated its application to provide full fledged Banking Services in the United States. How does US explain this regulatory barrier when US banks themselves are demanding prompt and transparent regulatory procedures from the developing countries?
ANSWER:  The following link provides information on the various steps in the application process:  

http://www.federalreserve.gov/generalinfo/applications/afi/filingstages.htm

27. Once a bank obtains a branch license in the US, the activities of the foreign parent bank in the US, known as Bank Holding Company (BHC), are restricted to only closely related banking activities and exclude several financial activities such as selling of insurance, Mutual funds, etc. There is no such restriction in many developing countries including India. This severely restricts the opportunities for the foreign banks. Is the United States planning to remove these restrictions?

ANSWER:  Title 12 of the Code of Federal Regulations, Chapter 11 regulates the acquisition of control of banks and bank holding companies by companies and individuals, defines and regulates the nonbanking activities in which bank holding companies (including financial holding companies) and foreign banking organizations with United States operations may engage, and establishes the minimum ratios of capital to assets that bank holding companies must maintain.   See: http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=635f26c4af3e2fe4327fd25ef4cb5638&tpl=/ecfrbrowse/Title12/12cfr225_main_02.tpl
28. Foreign banks are not covered by the Deposit insurance scheme in the United States. Why is that so when several developing countries are offering these facilities to the foreign banks?
ANSWER:  Countries differ as to the scope of business they allow and the in-country capital they require for direct branches of foreign banks.  The United States is among the most liberal countries in the world with regards to capital for bank branches, allowing bank branches to lend based on the world-wide capital of its parent bank and requiring only a capital equivalency deposit which is less substantial than normal capital requirements.  Except for a number of grandfathered institutions, foreign branches are in effect not allowed to take retail deposits.  (In fact they can take deposits from individuals in excess of $100,000, but such deposits are not eligible for coverage by FDIC deposit insurance so retail depositors tend to place their money with U.S. juridical persons where at least the first $100,000 is eligible for coverage.)  Those wishing to do retail banking can do so through subsidiaries which are extended full national treatment, including capital requirements.  As a practical matter, few foreign banks are interested in setting up retail networks and they are happy to take advantage of the light capital treatment given branches—over twice as much business is done through branches as opposed to subsidiaries.  The limitation on retail deposit taking by foreign banks operating in the United States through branches is noted in the U.S. GATS schedule.

29. A foreign bank’s branch is governed by the bank holding company regulations, which prohibit the bank from undertaking insurance and underwriting business in the United States, as well as restrict the parent bank’s equity ownership in non-banking businesses that have U.S. operations.  These are permitted under the financial holding company regulations; however, transition from bank holding company to financial holding company status again takes time and is subject to approval of the Federal Reserve, including determination of comprehensive consolidated supervision in the home country.  Because of the above reasons, an Indian bank currently cannot have a banking presence and undertake underwriting and insurance at the same time in the United States. What is the rationale behind this US policy?
ANSWER:  The requirements for establishing a bank holding company and financial holding company are prudential in nature and can be found at the resource sites listed above.

30. Approvals required from multiple regulators in US (Federal Reserve, OCC or State Banking Department and Federal Deposit Insurance Corporate (FDIC) of subsidiary. Formation of inter-state branching is subject to regulation by each State. Multiple level regulations create a market access barrier for many foreign banks aspiring to establish presence in the United States. What is the US doing to reduce the maze of regulation in this sector/

ANSWER:  Foreign financial firms wishing to enter the United States market have a choice of legal forms (e.g., branch, agency or subsidiary) and licences (state or national).  Financial regulatory authorities may have overlapping jurisdiction depending on the sector.  This is partially the result of the federal organization of the United States and also the result of the financial regulatory process.  The Treasury blueprint for modernization of the financial services industry can be found at:  http://www.treas.gov/press/releases/reports/Blueprint.pdf 

31. The information reporting requirements of the US Tax Code as applied to certain foreign owned corporations mean that domestic and foreign companies are treated differently. These rules apply to foreign branches and to any corporation that has at least one 25% foreign shareholder. They require the maintenance, or the creation, of books and records relating to transactions with related parties. The documents must be stored at a place specified by the US tax authorities, and an annual statement filed containing information about dealings with related parties. There are stiff penalties for non-compliance with the various provisions. The information reporting requirements of the US Tax Code are onerous. Although their purpose, the prevention of tax avoidance and evasion, is reasonable, they are burdensome and add to the complexity for foreign-owned corporations of doing business in the US. How does the US plan to make compliance with its tax laws less onerous?
ANSWER:  The United States is continually reviewing its tax code with an eye to improving efficiency while maintaining equity and minimizing opportunities for tax avoidance and evasion.

32. We understand that the process for normal time period for signing Totalisation Agreement is too time consuming and it can take anywhere between four to five years. What is the normal time period for signing a Totalisation Agreement with the US and what are the processes involved?
ANSWER:  Totalization agreements are negotiated by the Social Security Administration (SSA) on behalf of the United States and the corresponding Ministry or Agency of the foreign country.  There is no specific time for negotiations.  Some agreement negotiations have been completed in as little as 2 years, while others have taken more than 20 years to complete.  Four to five years is about average.

While the U.S. SSA cannot comment on the process for the other government, we can describe the process in the United States.  Before approaching another country to begin discussions, the SSA must first evaluate the other country’s social security system to ensure it meets the requirements in section 233 of the U.S. Social Security Act (the Act).  

Specifically, the Act requires that the other country have a system that is of general application and which provides periodic benefits or the actuarial equivalent thereof in the event of old-age, disability or death.  In addition, any totalization agreement concluded pursuant to section 233 of the Act must provide for the elimination of dual coverage (taxation) on the same earnings, and must provide for the combination of periods of social security coverage in both countries when necessary to meet the minimum coverage requirements for benefits from one or both countries.  SSA also does initial actuarial estimates to ensure that the costs to the U.S. Social Security Trust Funds would be offset by the foreign tax savings and additional foreign benefits that would accrue to U.S. workers, employers and beneficiaries under the provisions of a proposed agreement.

Following this initial research, SSA must obtain approval from the U.S. Department of State to begin discussions with the foreign government.  If approved, the SSA meets with its foreign government counterpart to begin negotiations.  Negotiations generally take place during week-long meetings held over a number of years.  Once negotiations are completed, the proposed agreement is vetted through SSA’s internal review process and the Department of State (which performs a language comparison when necessary).  The Department of State would then issue authority to hold an agreement signing.

33. Even if India and US were to sign a Totalisation agreement, it will not cover pension benefits for Indian workers who go on short term work visas to US -- 6 years H-1B, 5 years for an L-1B, and 7 years for an L-1A -- since the US Social Security System requires a minimum qualifying period of 40 quarters of contribution to be eligible for pension benefits. How can the short-term workers who contribute a huge amount into the US Social security system benefit?
ANSWER:  If a social security agreement with India were legally possible, persons who had completed at least 6 quarters of U.S. coverage (generally equivalent to one and one half years), but less than the number required to obtain a benefit would be able to combine their periods of U.S. coverage with periods of Indian coverage.  If such a person met U.S. minimum coverage requirements based on combined coverage, they would qualify for a partial or prorated U.S. benefit.

34. From the Uruguay Round the US has not offered any improvements in its Mode 4 Offer especially with regard to CSS and IP, under the WTO, whereas most of the developing countries have shown substantial progress in their Offers. How does the US explain the complete lack of progress in Mode 4 offers?

ANSWER:  This is the subject of ongoing negotiations, to be discussed in the appropriate negotiating venue.

35. US has not shown any flexibility with regard to taking commitments in Modes 1 and 2. In this regard, India has requested the US bilaterally and the US is also a recipient of the plurilateral request. Which existing regulations prevent the US from undertaking these commitments?
ANSWER:  The United States strongly supports improved commitments for cross-border services and has actively engaged in discussions on these services. However, matters subject to the ongoing negotiations should be taken up in that forum. 

36. The reduction in the limit of the H1-B visa has been a matter of continuing concern to India as it is having an adverse impact on the services trade. A number of private member Bills were also introduced in the US to increase the H1B cap and to streamline the procedure, but these attempts have been unsuccessful. What efforts are being made by the US to increase the H1B visa cap? In particular does US intend to provide a special category of a service provider visa?

ANSWER:  The numerical limitation applying to the H-1B program is established in federal statute by the U.S. Congress. Both the Congress and the Administration are aware of the concerns raised by the business community in this regard. In recent years, there have been numerous legislative proposals related to the H-1B cap, but thus far none have been passed by the Congress.  The U.S. immigration system does not make provision for a "special category of service supplier visa." Service suppliers seeking to enter the United States in order to temporarily supply services may enter under different admission categories depending on the nature and conditions of the service to be supplied. 

37. Apart from visas, security-related restrictions on federal and state businesses are coming in the way of Indian IT companies doing business in the United States. While they were prepared to work with around the Buy American clause by finding local partners, the uncertainty about whether they would be eligible to bid makes business decisions difficult. What are the security checks that Indian companies have to fulfil for getting federal and state contracts which are open for foreign bidding?

ANSWER: The tender documentation will specify the security requirements for a particular procurement.  Security requirements will vary depending on the nature of the good or service being procured.  For example, specifications may require personal identity verifications for access to Federal facilities or security clearances for access to classified information.  See FAR subparts 4.4 and 4.13.  

38. Without disciplines in Domestic Regulations the most liberal access offers would be devoid of any commercial value. In spite of this US has been taking a conservative stand in the DR negotiations and which is contradictory to their need for a high ambition in services trade. How does US explain this contradiction in its trade policy?

ANSWER:  The United States disagrees with the premise of this question.  Regulatory treatment that voids a “liberal” commitment of its commercial value would likely be inconsistent with the commitment itself.  It should be addressed in the context of that commitment, rather than through a different, over-arching set of disciplines.  In our view, this is the best way to achieve an ambitious result.

With regard to domestic regulation, a truly ambitious result would be to clarify existing disciplines under Articles VI:4 and VI:5 in a way that allows Members to implement their GATS commitments in a manner that reflects their right to regulate in a manner consistent with domestic policy objectives.  The approach of the United States in the negotiations on domestic regulations is driven by a desire for clear and precise language for any new binding disciplines under the GATS on that right to regulate.  Many of the proposals have been vague and unworkable, inviting future disputes rather than protecting the valid expectations of both regulators and the service suppliers of other Members.  Such proposals are counter-productive to our efforts to demonstrate to Members that it is in their interest to undertake ambitious market access commitments, and that such commitments do not pose a threat to domestic policies.  From the outset, the United States has cautioned that domestic regulation in services is extremely complicated and that developing a single set of disciplines to be applied to all services sectors poses particular problems.  We have also been clear that a sectoral approach would be much more effective than a horizontal approach in achieving far-reaching results.  In our view, clarity about the problems of horizontal application and precise language that avoids, rather than engenders, unnecessary disputes, is necessary to achieve an ambitious approach to the services negotiations.

39. What are the relevant, sections of the US legislation relating to determination of dumping margins?

ANSWER:  Depending on the stage of the proceeding and the issues involved, any of sections 731 through 783 of the Tariff Act of 1930, as amended, may be relevant to the determination of dumping margins.

40. Which are the relevant parts, sections of the US regulation or the specific computer programme of the US Department of Commerce that lay down procedures for use of a comparison methodology for determination of dumping margin?

ANSWER:  Among others, section 351.414 of title 19 of the Code of Federal Regulations discusses the comparison methodologies that may be utilized for determining dumping margins.  There are no computer programs that lay down procedures for use of a comparison methodology – the decision of which comparison methodology is utilized is made by Commerce officials, based on the facts of the case.

41. Under what circumstances, does the US Department of Commerce use the transaction to transaction comparison methodology for determining dumping margin?  And whether the US DOC allows off sets in the model comparisons under this methodology?  What are the relevant parts, sections of the US regulation or the specific computer programme of the US Department of Commerce that lay down procedures for use of transaction to transaction comparison?  

ANSWER:  Neither the Antidumping Agreement nor U.S. statutory law provide any criteria for the circumstances in which the transaction to transaction comparison methodology may be used.  Notwithstanding this significant amount of discretion, Commerce has only utilized the transaction to transaction comparison methodology in one instance involving the implementation determination for softwood lumber from Canada.  

The issue of offsets in the model comparisons does not arise when using the transaction to transaction comparison methodology.

In response to the last part of this question, please see our response to question 54.

42. How often does the US DOC use the weighted average normal value – export transaction comparison (W-T) methodology in the original investigations?  What are the relevant parts, sections of the US regulation or the specific computer programme of the US Department of Commerce that lay down procedures for use of this methodology?  And whether the US DOC allows off sets in the model comparisons under this methodology?

ANSWER:  To date, there are no antidumping duty orders that have been imposed in which the average-to-transaction comparison methodology was used in the investigation.  Commerce, however, is reviewing its use of this methodology as well as the bases upon which other WTO Members utilize this methodology to ensure that it is fully exercising its WTO rights.

43. What is the comparison methodology used by US authorities for determining dumping margin in Administrative Reviews and what are the relevant US laws /regulations /computer programmes?

ANSWER:  Similar to Members that maintain a prospective normal value system, when Commerce conducts an administrative review, it generally makes comparisons between monthly-average normal values and transaction-specific export prices.  This comparison methodology is provided for in section 777A of the Tariff Act of 1930, as amended, and 19 CFR 351.414.  Again, this is a decision made by Commerce officials and not required by any computer program. 

44. Whether the US authorities use weighted average normal value – export transaction comparison methodology (W-T) for determining dumping margin in Administrative Reviews?  And, if so, in how many cases?

ANSWER:  It is unclear to us what information India is seeking with this question.  To the extent that the question was intended to suggest that in some administrative reviews, Commerce may have used the average-to-transaction comparison methodology which, in investigations, may only be used when certain conditions have been met, India is mistaken.  Commerce’s administrative review comparison methodology differs from this investigation comparison methodology – and the investigation methodology has never been used in an administrative review.

45. Whether the US authorities provide an explanation in their determinations, while using the W-T methodology in Administrative Reviews, as to why the differences in export prices cannot be taken into account appropriately by the use of weighted average to weighted average or transaction to transaction comparison due to the pattern of export transactions among different purchasers, regions or time periods (as required under Article 2.4.2 of the Anti Dumping Agreement)?

ANSWER:  As provided for by its terms, Article 2.4.2 of the Antidumping Agreement applies only during the investigation phase; its requirements, including the one to which India alludes in its question, do not apply in administrative reviews.

46. If the dumping margin determined as a result of Administrative Review is de minimis or zero or negative, does the Administration stop collecting AD duty in respect of exports of that exporter?

ANSWER:  If, in the final results of an administrative review, Commerce finds that an exporter was not engaged in dumping (zero or de minimis, within the meaning of U.S. law), consistent with the results of that review, Commerce will instruct Customs not to require cash deposits of estimated antidumping duties with respect to future imports from that exporter.  Consistent with the terms of footnote 22 of the Antidumping Agreement, the exporter may remain subject to the antidumping duty order and, if found to have engaged in dumping in a subsequent administrative review, may again be required to make cash deposits of estimated antidumping duties.
47. The US conduct of the Sunset review falls short of the pre-defined conditions. US imposes unwarranted conditions on the participation of exporters in the sunset reviews, requiring respondents to cover 50% of exports before it will conduct a full Sunset review. Will US be willing to review the sunset clause procedure?

ANSWER:  U.S. sunset review procedures fully comply with the obligations of the Antidumping Agreement and do not impose any unwarranted conditions on the participation of exporters.  The Department of Commerce will still conduct a sunset review, even if the participating exporters accounted for less than one-half of the relevant exports.  However, due to the very significant lack of participation from the other exporters, the application of the facts available may result.  Nonetheless, in such cases, the Department of Commerce will conduct an expedited review and will rely upon the information contained in the substantive responses of the cooperating exporters when making the sunset determination.  The Department of Commerce's measures in this regard were upheld by the panel in OCTG from Argentina, and not appealed to the Appellate Body.
INDIA ADDITIONAL

The US-GSP benefit was available to Indian Gold Jewelry Sector till 30th June

2007. As per the data, the exports of Gold Jewelry from India to USA, during

July '07 to March '08 (after the withdrawal of US-GSP benefit from Indian Gold

Jewelry) at US$ 1.35 billion has shown a major decline by 30% as compared

to US$ 1,95 billion during July '06 to March '07. It is for this reason that Indian

Industry requested the US Administration to consider the restoration of GSP benefits to this sector. Will the US reinstate GSP benefits which have hitherto supported livelihood of thousands of Indian workers/craftspersons?

ANSWER:  GSP benefits for gold jewelry from India may only be restored if import levels in a calendar year fall below the competitive need limitation (CNL) thresholds for that year.  In 2007, U.S. imports of gold jewelry from India ($1.9 billion) exceeded the CNL threshold of $130 million for that year.

India's tobacco exports to the US are low and stand at US$3 million. This is only

about 0.3% of US total tobacco imports. There is therefore tremendous potential

for growth. One of the major reasons for the poor off take of Indian tobacco by

the USA is the Tariff Rate Quota (TRQ) regime prevailing in the USA. Tobacco

imports into the USA come under the purview of the Tariff Rate Quota, which

was established in September 1995 for all cigarette type tobaccos. Under the

TRQ, a tariff rate equal to the concessional rate (40.9 cents per kg) is applied

to tobacco imports until the in-quota quantity is filled, after which a tariff rate

of 350% ad-valorem is applied. The TRQ is sub-divided into specific allocation

for 9 Countries and a general allocation for other Countries. Under the North

American Free Trade Agreement, Canada and Mexico are excluded from TRQ

import duties. India does not have any specific TRQ and is clubbed under

"Others" with an allocation of only 3000 tons. This limits growth of Indian

tobacco exports to the US. This system of quotas needs to be reviewed so as to

allow for greater market access for Indian tobacco in the US. The out of quota

tariff of 350% acts as a barrier to Indian exports. India has made a point that

the quotas should be on MFN basis and not country specific. Even if to allow

an enhanced access to India, US has to negotiate with other countries having

TRQ, it should initiate the process and in the interim allow an increase in the

'others' category of TRQ equal to the quota that remains unfilled. Will the US

review the current system of quotas o r eliminating such a discriminatory system of quota allotment? Does the US plan to increase the quota for exports of FCV and Burley tobacco since the current quota is restricted to 3000 tons only?

ANSWER:  The terms of market access for tobacco are being negotiated in the Doha Development Agenda.

INDONESIA

As one of 131 countries that has received GSP beneficiary from the US, Indonesia extends great appreciation and gratitude for the extension of GSP which the average tariff for GSP is just 1.3% (page 7 of the Doc. WT/TPR/G/200) by U.S. government and its programs.   Indonesia wishes to have clarification as to whether the US has had a program to extend this program.
ANSWER:  We are working with Congress to extend the program beyond its current expiration date of December 31, 2008.  

JAPAN

III. TRADE POLICIES AND PRACTICES BY MEASURE

(2) MEASURES DIRECTLY AFFECTING IMPORTS

(i) Customs procedures

(Question 1: page 25-26, paragraph 18-19 (24-hour rule, “10 plus 2” rule))

As a part of initiatives for counter-terrorism, the United States has enforced regulations implementing an electronic presentation of cargo information in advance under the Trade Act of 2002, and has obligated the submission of the manifest of the international sea container bound for the United States to the U.S. customs authorities no later than 24 hours prior to loading. As a result, the deadline for delivery of containers to the yard, which had been commonly set around 24 hours prior to loading, has been changed to 48 hours. This has decreased efficiency of distribution imposing huge burden to the operators including those with excellent compliance record.

In addition to this, the so-called “10 plus 2” rule, which will require importers to report 10 additional data elements and carriers to report 2 additional data elements, will be implemented and may require even longer lead time.

We know that Customs and Border Protection (CBP) has received a high number of public comments. We request the U.S. to ensure that the rule does not disrupt the smooth flow of trade, by listening to the views of industries when the rule comes into operation, and by giving careful consideration to the public comments including the comment submitted by the government of Japan. The government of Japan requests the Government of the United States to make efforts to both secure and facilitate global trade, such as consideration of allowing for flexible implementation (such as extension of a deadline) to the Customs-Trade Partnership Against Terrorism (C-TPAT) participant from the perspective of providing clearer benefits to the C-TPAT.  Please explain specific view of the U.S. on this matter.

ANSWER: CTPAT is a program designed to recognize the security measures that companies have voluntarily undertaken in order to secure their supply chains.  This program does not lend itself to be included into the regulations implementing the statutory authority of the so-called “10 plus 2” rule.  However, CTPAT status will be considered in implementing the program and CTPAT status will be considered in enforcement and as a mitigating factor for any enforcement or penalty actions encountered by such a member.  Once the final rule goes into effect, CBP will implement a one-year informed compliance program to allow an adequate amount of time for the filing community to adjust their operating systems and processes.  CBP is committed to working closely with the trade to ensure that the right data is being provided at the right time.

(Question 2: page 27, paragraph 24 (100% Container Scanning) ) 

“Implementing Recommendations of the 9/11 Commission Act”, enacted on August 3, 2007, contains provisions that require scanning of all U.S. bound cargo containers in principle before loading on a vessel at foreign ports on or after earlier of July 1, 2012. The provisions are inconsistent with the Framework of Standards which espouses the risk management approach adopted by the World Customs Organization (WCO). The Government of Japan has concerns that the provisions, depending on how it would be implemented, could severely disrupt the flow of goods into the United States from the rest of the world including Japan and all WTO members, and may cause a tremendous damage on international economic activities as a whole. This is also a relevant issue from the perspective of trade facilitation discussed in the current WTO negotiations. For this reason, not only Japan but also other countries, even relevant bodies in the U.S., have expressed their opposition to the provisions. 

While the Government of Japan fully understands the importance of counter-terrorism measures, it is also important to implement security measures in a way that does not undermine the smooth flow of goods. Therefore, the Government of Japan requests the Government of the United States to ensure that the aforementioned requirement does not disrupt smooth trade. The Government of Japan requests the Government of the U.S. to accurately incorporate the opinions shown by each country and the real issue in the report to be presented to the congress based on the pilot project on 100 percent scanning under the Secure Freight Initiative. Since it is important for private sector to invest and establish an international supply chain from a long-term standpoint, we request the U.S. to secure predictability. The Government of Japan also requests the Government of the U.S. to continue constructive dialogue with relevant countries and to give further consideration, based on the shared recognition to ensure a secure and facilitating global supply chain. In this light, please provide the detailed plan of the U.S. government on how to avoid possible damage on international economic activities caused by the 100 percent scanning requirement for U.S. bound cargo containers.

ANSWER:  The U.S. Congress took into consideration that all economic factors could not be adequately known at the time of passing the SAFE Port Act of 2006.  That is why a pilot program and a report on the efficacy and costs of the program was required before the plan was to be deployed on a worldwide scale.

(ii) Customs valuation  

(Question 3: page 29-30, paragraph 35-39 (Simplification of the Special Marking Requirements of Origin for Watches and Clocks))

When importing watches and clocks in Chapter 91 in HTSUS into the United States, all movements, cases, and bands are required to have the special marking of origin in Additional U.S. Note 4 to Chapter 91 in HTSUS and detailed requirements stipulate how this special marking must be performed.

The government of Japan has long requested the Government of the United States to quickly work towards a simplification of the special marking requirements of origin. However, Japan is of the view that the special marking requirements of origin have not been improved.

Although Japan appreciates that the United States accepted the use of indelible ink for the marking of origin in 1999, Japan can not agree with the assertion of the United States Government that its country-of-origin marking requirements are clear and simple as drafted.  Japan believes that the country-of-origin marking on the finished products of watches and clocks is sufficient enough not only for customs clearance purposes, but also for consumers information purposes. In this regard, please indicate specific views of the U.S. Government.

ANSWER:  The United States has carefully considered this issue and Japan’s arguments, but does not agree that the U.S. marking requirements for watches and clocks are unnecessarily complicated.

(Question 4: page 32, paragraph 46 (Simplification of the Tariff Calculation Structure for Watches and Clocks ))  

The structure of calculating tariffs on watches and clocks in Chapter 91 in HTSUS is complicated, with separate tariffs stipulated for movements, cases, and bands, and tariffs on movements set at a fixed rate while tariffs on other parts are set at ad valorem. Because of this complexity, the Government of Japan has long asked the Government of the United States to quickly work towards a simplification of the tariff calculation structure. However, Japan has a view that the tariff calculation structure has not been improved.

The obligation to indicate the prices of individual parts used for digital watches on invoices was eliminated when tariffs on digital watches were eliminated. Based on this, the Japan asserts that the tariff calculation structure and the special marking requirements of origin for watches and clocks are linked, and that the complicated special marking requirements of origin for watches and clocks would become unnecessary if the tariffs on watches and clocks were eliminated. As such, Japan would like to know the views of the United States regarding when its tariffs on watches and clocks can be eliminated.

ANSWER:  The United States has carefully considered this issue and Japan’s arguments, but does not agree that U.S. marking requirements and tariff rates for watches and clocks are unnecessarily complicated.

(vi) Anti-dumping and countervailing measures

(Question 5: page 38, paragraph 77-78 (Byrd Amendment))

The Byrd Amendment was found to be inconsistent with the WTO Agreement in January 2003, and was finally repealed in February 2006. However, revenues from anti-dumping duties on goods imported to the United States before October 1, 2007, would continue to be distributed among the relevant parties under the transitional provision of the Deficit Reduction Act of 2005. This means that although the Byrd Amendment was nominally repealed, it continues to stay in effect. Therefore, the inconsistency with the WTO Agreement remains at present even after the repeal of the Byrd Amendment. The Government of Japan strongly requests the Government of the United States to promptly halt the distribution of revenues under the Byrd Amendment and to resolve the inconsistency with the WTO Agreement on this issue.  

In this respects, please indicate the specific view of the Government of the United States. 
ANSWER:  The President signed the Deficit Reduction Act into law on February 8, 2006.  That Act includes a provision repealing the Continued Dumping and Subsidy Offset Act of 2000.  Therefore, the United States has taken all actions necessary to implement the Dispute Settlement Body’s recommendations and rulings in the referenced dispute.  Pursuant to the Deficit Reduction Act, antidumping and countervailing duties that are being collected on goods now entering the United States are not distributed to domestic firms.

(Question 6: page 41-42, paragraph 91-92)

The Government of Japan requests the Government of the United States to promptly abolish the use of “zeroing” in all anti-dumping procedures including administrative reviews. 

(1)What is the U.S. view on this issue?

(2)In this regard, please explain the progress of implementation of the DSB recommendations and rulings adopted in 23 January 2007 towards abolishing the use of zeroing in the procedures other than the W-to-W comparisons in the original investigation, i.e., periodic review, sunset review, etc.

ANSWER:  It should be quite clear that, in the view of the United States, the Members did not agree to create an obligation to provide offsets for non-dumped transactions when they agreed to the Antidumping Agreement.  Nevertheless, the Appellate Body has found that such an obligation exists within the Antidumping Agreement and the GATT 1994.  

With respect to Japan’s question about implementation of the DSB recommendations and rulings in DS322, as Japan is aware, the position of the United States is that it has taken appropriate steps to implement that report.  We acknowledge that Japan is dissatisfied with those steps and this disagreement is now before a dispute settlement panel consistent with the terms of Article 21.5 of the DSU.  However, this is not the appropriate forum to discuss further these compliance issues.

(Question 7: page 41, paragraph 90-91 (“All Others Rate” Provision )) 

The DSB adopted its recommendations and rulings that found the United State’s statutory provision regarding the “all others” rate to be inconsistent with the Anti-Dumping Agreement in August 2001, over six years ago. Although the U.S. took certain measures to implement part of the DSB recommendations, the remaining part of them has not been implemented yet. If left untreated, since the provision in question could be applied to new anti-dumping investigations in the future inconsistently with the WTO Agreements, the Government of Japan requests the Government of the United States to amend such provision in order to implement the DSB recommendations immediately. A full and prompt implementation of the DSB’s recommendations and rulings is essential to the effectiveness and credibility of the WTO dispute settlement system. Japan would like to ask the U.S. what steps it intends to take to complete full implementation in this Congress and when the steps will be taken.

ANSWER:  Legislation that would implement the DSB's recommendations and rulings with respect to the U.S. antidumping duty statute was introduced in the last Congress.  The U.S. Administration continues to support specific legislative amendments that would implement the DSB's recommendations and rulings in this regard and will work with Congress with respect to the DSB’s recommendations and rulings that have not already been addressed by the U.S. authorities.

(3) MEASURES DIRECTLY AFFECTING EXPORTS

(ii) Export restrictions and controls

(Question 8: page 57, paragraph 173）
Japan, as one of the major countries importing wood products, is concerned about the restriction of log export by the U.S. We have understood that the statutes are indicated in the following table, regarding the ban on the export of timber by the United States. However, according to the Secretariat report, only unprocessed “western red cedar” is restricted and there is no explanation about the logging area. 

Thus, we would like to ask about three points as follows:

(1) Please confirm whether the contents of the table concerning the ban on the export of timber are correct or incorrect. We would like to know more about the latest information on the related statues. 

(2) According to the report by the Secretariat, the unprocessed western red cedar always requires an export license. Please provide the information on the prescript about the license, including the criteria for judgment of license.

In the previous TPRs, the U.S. has explained to Japan that “the purpose of the statute is to provide relief for shortages of unprocessed timber supplies, which is consistent with Article XI:2(b) of the General Agreement on Tariffs and Trade 1994.” However, we consider that the Article XI: 2(a) may be referred to. If so, we understand that the phrase ”critical shortage” of the Article XI: 2(a) should not mean a general situation but refers to shortages of crops, etc. in cases such as famine (E/PC/T/C.II/36, p.9). The restrictions should be applied only “temporarily” in order to manage such an emergency. We also understand that the export restriction should not be used as a means of protection (E/PC/T/A/PV/19 page44). In contrast, we consider the current statutes of the U.S. may fall into a regulatory scheme for quantitative restrictions strictly, which is prohibited under Article XI of the GATT 1947, as the U.S. maintains “short supply control” for several years, not just temporarily, and the purpose of this regulation is to protect domestic saw millers.

(3) In this regard, please indicate specific view of the U.S. Government on this matter.  

ANSWER:  1.
The information sought to be reflected in the table would be more accurately reflected by recognizing that U.S. restrictions on exports of unprocessed timber are contained in the following three measures:

•
The Forest Resources Conservation and Shortage Relief Act (FRCSRA, PL 101-382, 1990), which applies to public land west of the 100th meridian, excluding Alaska (regulations are found in 36 CFR 223 et seq);

•
The Export Administration Act (EAA, PL 96-72, 1979), which applies to all federal and state land, excluding Alaska (regulations are found in 15 CFR 754); and

•
Alaska National Forest management policies (36 CFR 223.201), which apply to national forests in Alaska.

There have been no recent changes to these measures.

2.
Please see the regulations cited in the answer to question 1 for the requested information.

3.
The FRCSRA was designed to promote the conservation of forest resources in conjunction with state and federal resource management plans.  Restrictions under FRCSRA were put in place to conserve forests and habitat of threatened and endangered species, such as the northern spotted owl.  The effect of such restrictions on the quantity of unprocessed timber available for export from the United States is minimal given that the lands subject to these restrictions account for less than 3 percent of the timber harvested annually in the United States.  Table: Current Status of Ban on the Export of Timber from the United States

	Title and/or Type of Restriction
	Locational prescript
	Application Period
	Coverage

	Ban on the Export of Unprocessed Timber

(MSG of DG of Forest Service)
	Federal lands of Alaska managed by the Forest Service
	1928~
	Logs (including Cants of thickness over 8 3/4 inch)？

	-Ban on the Export of Unprocessed Timber

-Ban on Direct Substituting Export of unprocessed timber harvested in private land 

(supplement of appropriation act)
	Federal lands located West of the 100th meridian in the continental US, except Alaska
	1974~
	

	- Ban on the Export of Unprocessed Timber (Permanent)

-Restriction on Indirect Substituting Export of unprocessed timber harvested in private land
	
	1990~
	

	- Export Prohibition or Restriction on Unprocessed Timber according to the Sales Scale 
	State lands located West of the 100th meridian in the continental US, except Alaska
	1990~
	

	- Short Supply Control (Export ban on Western Red Cedar)
	Federal and state land except Alaska and Indian Territory 
	1979~
	


(iv) Government procurement 

(Question 9: page 70-71, paragraph 241)

Concerning the Buy American Act (BAA) of 1933, the Trade Agreements Act of 1979 authorizes the President to grant waivers from the BAA and other procurement restrictions. Then the President delegated this authority to the USTR. The Government of Japan is still concerned about discriminatory regulations of the BAA and other rules which require the U.S. Federal Government agencies to limit government procurement of foreign products and services. The Government of Japan requests the U.S. Government to ensure equal business opportunities for both U.S. and foreign suppliers, in accordance with the principle of non-discriminatory treatment in government procurement. Please explain specific view of the U.S. Government on this point.

ANSWER:  For procurement covered by the WTO Agreement on Government Procurement (GPA) or a Free Trade Agreement (FTA), the United States Government has waived the application of the Buy American Act and other discriminatory provisions for eligible goods.  In such cases, offers of eligible products receive equal consideration with domestic offers.  
(v) Trade-related intellectual property rights 

(Question 10: page 75, paragraph 259 ("First-to-Invent" system))
The United States is the only country to use the "first-to-invent" system, which, with regard to the patent system, makes the United States rather unique. This system, however, lacks certainty and predictability in the sense that a patentee’s status can be overturned by the appearance of the prior inventor afterwards. This will provide extra burden to inventors who are required to prepare and keep documentary evidence to prove the date of invention. Many countries, including Japan, have pointed out that this issue creates a barrier for foreign companies when trying to penetrate the U.S. business community. Although the practice of maintaining the first-to-invent system is not necessarily against the TRIPs Agreement, Japan again requests the United States to adopt the first-to-file system and also to improve all aspects of the patent systems that restrict trade in the United States. This is due to the necessity of maintaining a transparent and stable system, as well as reducing the burdens borne by users through the difference in systems.  Please explain specific view of the U.S. on this point.

ANSWER:  Although the U.S. first-to-invent patent system is unique, it is clearly compatible with the TRIPS Agreement; it has worked well and, indeed, has certain advantages.  For example, the U.S. system is fair in that it rewards the first inventor who files a patent application, rather than rewarding the first person to file an application regardless of whether that first applicant to file an application was, indeed, the first inventor.

From a purely statistical viewpoint there would seem to be little difference in result between a first-to-invent patent system and a first-to-file patent system.  More than 99.9 percent of patent applications filed in the United States raise no dispute as to priority of invention.  Even when such disputes arise, the inventor who filed first prevails in a significant majority of these cases.  The actual effect of switching to first-to-file system, thus, is likely to have little or no actual significance based upon these statistical findings.

With regard to the alleged burden imposed by a first-to-invent system due to the use of documentary evidence to prove the date of invention, it should be kept in mind that inventors in most first-to-file systems also maintain such evidence in order to be able to assert "prior user rights" or derivation.  Documentary and other objective evidence is required to establish prior user rights in cases where an earlier inventor wishes to continue using an invention that was patented by another party that filed first, and obtained, a patent on that invention.  Such evidence is also required to prove inventorship where the first person to file derived the invention from the true inventor and is not entitled to the patent.

(Question 11: page 75, paragraph 259 ("Submarine patents"))

The early publication system in the United States provides exceptions whereby patent applications filed in the United States, but not filed overseas, or matters included in a patent application filed in the United States, but not included in the corresponding application filed overseas, can be made undisclosed at the request of the applicant. It is, therefore, possible for a patent application to become a "Submarine Patent". Without knowing whether or not another application is already on file for the same invention, this system creates serious social and economic loss due to investments in R&D.  

Japan strongly requests the United States to implement fully and promptly what has already been confirmed under the Framework Talks, i.e. by abolishing the exceptions from the early U.S. publication system, and by publishing all applications except those not pending, or those not able to be laid open, after a period of 18 months from the earliest filing date. Please explain specific view of the U.S. on this matter.

ANSWER:  The provisions for the adoption of an "early publication" system in the United States that were originally sent to the U.S. Congress (in the 104th Congress) were fully consistent with the obligations of the 1994 United States-Japan patent accords.
U.S. obligations in those 1994 patent accords were satisfied by the timely introduction of the relevant bill in the 104th Congress.  The United States made every effort to have legislation passed that was consistent with the 1994 patent accords, and Congress enacted Public Law 106-113 on November 29, 1999.  This law contains a provision to publish, within 18 months, most patent applications filed in the United States.  The law also provides exceptions.  Because average patent pendency in the United States is approximately two years, the possibility of submarine patents occurring based on applications pending on June 8, 1995, has greatly diminished over time and continues to do so.  The USPTO is actively studying ways to reduce the length of time an application is pending before it is granted, and means to further promote publication.  It is hoped that these efforts will eliminate any applications that are not published within 18 months of their filing date.

Because most patent applications filed in the United States are published within 18 months, we believe that experience with our publication system will demonstrate over time that the need for exceptions will be proven to be unwarranted.  Moreover, continuing efforts to further reduce patent pendency in the United States will help to alleviate any problems that these exceptions may cause.

(Question 12: page 75, paragraph 259 (Priority in the Paris Convention (In re Hiler)) 

The "Hilmer" doctrine exists in the United States. Foreign applicants usually file applications, first in their own country and subsequently in the United States, thereby claiming priority under the Paris Convention. Due to the "Hilmer" doctrine, such foreign applicants cannot prevent the patent grant from conflicting with applications filed before the actual filing date of any subsequent applications in the United States, even during the priority period, and thereby may suffer disadvantage. Please explain specific view of the U.S. on this point.

ANSWER:  The concerns of the Hilmer Doctrine, if any, were mitigated to a large extent by changes to the U.S. patent law that went into effect on June 8, 1995.  These changes permit all patent applicants, including those from Japan, to file provisional patent applications that will give them the earliest possible prior art date for subsequently filed non-provisional applications.  It should also be noted that this issue is under discussion in the ongoing substantive patent law harmonization talks in WIPO.

The effective date of a patent application as a prior art reference under the so-called "Hilmer" doctrine is not inconsistent with the obligations of Article 4B of the Paris Convention, as it does not affect the ability of an applicant to obtain a patent where the applicant has made a priority claim that establishes an effective filing date prior to the effective prior art date of the patent.  Note that WIPO's Patent Cooperation Treaty explicitly allows countries to apply the Hilmer doctrine in Article 64.4.

(Question 13: page 75, paragraph 259 (Language Discrimination in International Applications under the PCT))

Article 102 (e) of the Patent Act provides that PCT international applications have the effect of eliminating subsequent applications since the international filing date, only when the application primarily designates the United States and is published in English internationally. When PCT international applications are published in other languages internationally, they do not have the effect of eliminating subsequent applications. Thus, Article102 (e) is discriminatory against other languages than English. In Japan and Europe, international applications are not discriminated by language. Therefore, it is unfair that the same treatment is not guaranteed in the United States.

The limitation of effects of eliminating subsequent application by Article 102 (e) narrows advantage of moratorium on submitting translations under the PCT system, and is significantly disadvantageous to applicants, who need to translate documents into English. The Government of Japan requests the Government of the United States to abolish the language discrimination based on Article 102 (e).  Please explain specific view of the U.S. on this matter.

ANSWER:  A bill has been introduced before the first session of the 110th Congress, but when or if this Congress will take action on this bill is unknown.

(Question 14: page 75, paragraph 259 (Unity of invention))

Under the current U.S. patent system, the scope of inventions that can be included in a single application, is narrower than that under the systems of the Japan Patent Office (JPO) and the European Patent Office (EPO), according to what we have been requested so far. Thus, a patentee is obliged to submit multiple applications, thereby increasing the burden. The Government of Japan wishes to repeat its request to the Government of the United States to adopt the same criterion for its unity of invention as that of Japan and Europe.  What is the U.S. view on this matter?

ANSWER:  The U.S. Patent and Trademark Office has been studying the implementation of unity of invention for national applications for many years.  There are concerns that the current unity standard may not be the best approach to the issue of limiting the claiming of multiple inventions in single applications, especially in emerging technologies.  To that end, the United States has, in the past, suggested studying these issues at the WIPO Standing Committee on the Law of Patents (SCP). There are also serious implementation concerns, including revenue, resource allocation and labor management.  These concerns must be viewed in the context of the difficulties in coping with application filings that continue to increase year-to-year, especially in high-technology areas.  

(Question 15: page 75, paragraph 259 (Information Disclosure Requirement of Prior Art Documents))

All applicants for the United States patents ought to disclose important prior art documents to the U.S. Patent and Trademark Office (USPTO) as far as they know until they obtain patents. In addition, they ought to submit English translation of prior art documents as a whole or in part, in case the documents are not in English. The Government of Japan requests the Government of the United States to take measures to reduce the burden on foreign patent applicants, including eliminating the requirement to submit English translation and shortening the period of the information disclosure requirement. Please explain specific view of the U.S. on this matter.

ANSWER:  An applicant is required to submit information that is known to be material to patentability. The public interest is best served, and the most effective patent examination occurs when, at the time an application is being examined, USPTO is aware of and evaluates the teachings of all information material to patentability.  Each individual associated with the filing and prosecution of a patent application has a duty of candor and good faith in dealing with USPTO, which includes a duty to disclose to USPTO all information known to that individual to be material to patentability as defined in this section.  The duty to disclose information exists with respect to each pending claim until the claim is cancelled or withdrawn from consideration, or the application becomes abandoned. USPTO believes that this policy best serves the public interest by ensuring that all known prior art that is material to patentability is brought to the examiner’s attention.  While translations “ought” to be submitted, they are only required to be submitted if they are readily available, otherwise a concise explanation of the relevance, as it is presently understood, is acceptable.

(Question 16: page 75-76, paragraph 263 (Omnibus Appropriations Act))

Please indicate the prospect for the amendment of the Section 211 of the Omnibus Appropriations Act.

ANSWER:   SEQ CHAPTER \h \r 1A number of legislative proposals that would implement the WTO Dispute Settlement Body’s (DSB) recommendations and rulings in this dispute have been introduced in the current Congress, in both the U.S. Senate and the U.S. House of Representatives.   SEQ CHAPTER \h \r 1The U.S. Administration continues to work with Congress to implement the DSB’s recommendations and rulings.

IV. TRADE POLICIES BY SECTOR

(2) AGRICULTURE  

(iii) Domestic programmes

(Question 17: page 84, paragraph 26)

(1) Please explain the view of the U.S. Government on how to categorize programs for domestic support into green box, blue box and amber box under the WTO Agriculture Agreement. The programs are the marketing assistance loan program, direct payment program, CCP (Counter Cyclical Payment) program and the newly created ACRE (Average Crop Revenue Election) program included in the new Farm Bill which was recently approved in both the U.S. Senate and the House of Representatives.

In particular, Japan understands that the values of counter-cyclical payments are based on historical acreages and yields, as well as market prices.  

ANSWER:  In our most recent notifications for 2002 – 2005, the United States notified all payments under the marketing assistance loan program as amber box support. Direct Payments were notified as decoupled payments under Para. 6 of Annex II.  CCPs were notified as amber box, non-product specific support.  Japan’s understanding about CCPs is correct.  The U.S. provided answers to questions on our notifications at the Committee on Agriculture meeting in November 2007.  It is premature to respond to questions about the 2008 Farm Act.

(2) Please explain whether one set of price uniformly is used regardless of states, or whether differentiated prices are used depending on the states or counties.

ANSWER:  For the marketing assistance loan program, repayment rates can vary by locality (that is, there is a loan repayment rate that determines marketing loan benefits when local prices are below the loan rate).  Payment rates for Direct Payments and CCPs do not vary by locality.

(3) In either case, please explain whether the level of payment for each crop is related to the price of the crop differing every year.

ANSWER:  Payments under the marketing assistance loan program and the CCP program are related to current prices. Payments under the Direct Payment program do not vary with prices, or with current production, and are thus notified as decoupled payments under Annex II.

(5) SERVICES

(iii) Financial services

(Question 21: page 110-112, paragraph 138, 139, 145-148 (Harmonization and Unification of State-Based Regulatory Systems or Transition to the Federal Regulatory System))

Due to the state-based insurance regulation and supervision in the U.S., foreign insurers who wish to conduct an insurance business in the U.S. are required to obtain business licenses in each state where they wish to operate as well as are required to comply with supervisory regulations set by each state's authorities.

We are aware that even in the U.S., the U.S. Chamber of Commerce and insurance organizations such as American Insurance Association (AIA) and American Council of Life Insurers (ACLI) are pointing out problems with the current state-based regulations. In addition, there is an initiative in Congress (in both houses) to promote a National Insurance Act of 2007, which introduces the Optional Federal Charter (OFC) (in the harmonization and unification of the state-based regulations, for instance, including a measure under which an insurer who has obtained license of a particular line of business or approval of a new product in one state is deemed authorized to conduct the same line of business in other States).

Japan takes note of the National Association of Insurance Commissioners’ (NAIC) efforts to achieve uniformity among states' regulatory regimes and welcomes that the Treasury Department proposed the introduction of the OFC in the Blueprint for a Stronger Regulatory Structure published in March 2008.  However, the harmonization and unification of the state-based insurance regulations including procedures for license and approval has not been realized. “Blue print on financial sector”, announced by U.S. treasury on 31 March, should be included, since it has significant effects on the U.S. financial services system.  Based on these developments, it would be appreciated if the Government of the United States provides an explanation to Japan’s comments as follows:

(1) The Government of the United States should effectively promote the harmonization and unification of the state-based insurance regulations, or to introduce the OFC; and,

(2) The Government of the United States should play a role in promoting the 

effective harmonization and unification of the state-based regulations or the 

shift to the federal regulatory system, in order to actively work on the state 

insurance regulatory authorities, and to present the Government of Japan 

with a practical timeline of these reforms.

ANSWER:  Discussions for an optional federal charter are ongoing in the U.S. government.  There is currently no timeline for implementation of the “Blue Print.”  The U.S. state insurance regulators, working through their coordinating body the National Association of Insurance Commissioners (NAIC), already have taken a number of steps to make the insurance company licensing process as uniform as possible. For example, the NAIC has developed, and all states have agreed to participate in, a Uniform Certificate of Authority Application process that provides significant standardization of the filing requirements that U.S. state regulators use in considering the licensing of a company already established in one U.S. state.  In addition, U.S. state insurance regulators continue to coordinate regarding solvency regulation of companies licensed to do business in the U.S. market.  The NAIC and the U.S. states also have specific initiatives underway relating to life insurance and related products; and for producers (agents/brokers).  Progress has been made although there is no specific deadline for completion.  The objective of the work is to make the U.S. insurance market as competitive as possible while maintaining sound prudential regulation.

(Question 22: page 110, paragraph 140 (Abolition of Trusteed Surplus Requirement))

Under the state-based insurance regulatory system, the Trusteed Surplus Requirement is imposed on the branches of foreign insurance companies in the United States. This regulation requires the branches of foreign insurers to hold their major assets, which consist of deposits to the State authorities and Trusteed Assets, exceeding their net liability at banks or trust companies within the United States.

This requirement means that the branches of foreign insurance companies have a substantial portion of their assets held under deposit, hampering their expeditious fund investments and causing a loss of investment opportunities to gain profits. This is a discriminatory regulation in that it imposes a greater burden on the branches of foreign insurance companies than on the Stated-based insurance companies.  Therefore, it would be appreciated if the Government of the United States provides an explanation to Japan’s comment as follows: The Government of the United States should abolish the Trusteed Surplus Requirement discriminatory to foreign insurance companies.

ANSWER:  U.S. state regulators maintain such requirements on foreign branches as a prudential measure.

(Question 23: page 110, paragraph 143 (Elimination of Reinsurance Collateral Requirement))

Under the current reinsurance regulations of the U.S., foreign (re)insurers are required to post a trust account equivalent to 100 percent of the credit amount within the country, or to submit a letter of credit for collateral, when they conduct reinsurance businesses with U.S. ceding companies on a cross-border basis. These requirements impose unfairly heavy burden on overseas insurers in reinsurance business in the U.S.

Japan is aware that the introduction of a system which determines collateral requirements according to the company’s credit rating has been discussed by NAIC, but the discussion has not made much progress. In the rapidly globalizing reinsurance market, the U.S. is recognized as the only developed country where such practice exists. The U.S. makes commitments on cross-border trade in reinsurance and explains that these requirements are for prudential reasons in the previous TPR. However, this regulation is heavily burdensome for overseas insurers who conduct cross-border reinsurance businesses, and substantially reduces the interest to do so.

Therefore, it would be appreciated if the Government of the United States provides an explanation to Japan’s comments as follows:

(1) The Government of the United States should eliminate or relax these collateral requirements that impose unfairly heavy burdens on overseas insurers in order to ensure that Japanese (re)insurers not be discriminated against; and, 

(2) The Government of the United States should present a practical timeline 

for a review of the existing collateral requirements, paying due attention to 

ensuring that foreign (re)insurers not be discriminated against under the 

revised system.

ANSWER:  The U.S. States maintains such collateral requirements as a prudential requirement on any supplier of reinsurance that does not choose to be regulated under the U.S. system.  The NAIC and the U.S. regulators continue to consider the views expressed by various interested persons on this issue.  Many U.S. primary insurance companies strongly support these prudential requirements as a means to ensure the payment of reinsurance recoverables by non-US regulated reinsurers.  There are no additional developments to report at this time.

(v) Maritime transport

(Question 24: page 119, paragraph 176)

As stated in the report by the Secretariat, the U.S. has not made any commitment on Maritime Services Sector, although the U.S. is the largest cargo country. Furthermore, negotiation based on the “Annex on Maritime Transport Services” has been stagnating, due to divergent views over international shipping, auxiliary service and access to and use of port facilities. Please indicate specific plan to exercise flexibility in these issues, and thus to facilitate the implementation of the Annex.

ANSWER:  The US offers are developed following consultations with our domestic constituencies, and reflect our commercial and economic interests in the WTO negotiations.  In the course of the negotiations, the United States engages with other countries and responds to questions with respect to U.S. measures in this or any other sector. We must note that there are several countries that have not submitted comprehensive requests or offers covering all sectors in this round of GATS negotiations.  

(Question 25: page 119, paragraph 177, page 120, paragraph 182

(Sanction by the FMC)) 

The Federal Maritime Commission (FMC) is authorized by Section 19 (1) (b) of the Merchant Marine Act of 1920 (the Jones Act) to make rules and regulations affecting shipping in foreign trade.  The FMC imposed a unilateral sanction against Japanese carriers in September 1997.  Although the sanction was removed in May 1999, the FMC still requires carriers to report to it on the situation of the ports in Japan. The rule (repealed in May 1999), which provided grounds for unilateral sanctions, was a violation of the Treaty of Friendship, Commerce and Navigation between Japan and the United States, which provides each other's ships with national treatment and most-favored-nation treatment.  Japan, therefore, requests the U.S. to work more closely with the FMC to ensure that such unilateral measures will no longer be taken.  Japan is concerned about the impact of the Jones Act and any other related legislation on shipping trade, and submitted a list of questions (WT/GC/W/520) at the Review of the General Council last December.  

(1) Japan would appreciate if the U.S. could provide information about the current situation regarding the responses to the questions.

Since the repeal of the above-mentioned rule, the FMC requires Japanese and U.S. carriers to report to it on the progress of port situations in Japan.  Efforts have been made and signs of progress have been seen in various aspects. The "prior consultation system" has improved significantly (and the improved system has been implemented steadily); the Port Transportation Business Law was revised to abolish the supply-demand adjustment restriction and thus has realized new entries into port transport business; progress has also been made toward the introduction of port terminal service operations on the 24-hour/364-day basis.  Japan strongly requests the FMC to fully understand these positive developments.  Despite significant improvement in the port situation of Japan, the FMC introduced in August 2001 a new order, which not only increased the number of items to be reported, but also expanded the scope of the carriers subject to the reporting requirements. The order includes requirements which go beyond the extent deemed appropriate to impose upon carriers, such as directly requiring Japanese carriers to submit translated copies of the Japanese laws and instructions concerned. Thus, the order has been causing unfair and excessive burdens on carriers. Should it be the case that the FMC decided to expand the range of the reporting requirements in order to judge whether or not it should impose unilateral sanctions, this would violate the Treaty of Friendship, Commerce and Navigation between the United States and Japan, and Japan would recognize it as a regrettable and serious abuse of the FMC's mandate. Japan, therefore, strongly requests the U.S. to withdraw the order.

(2) Please explain specific view of the U.S. on this matter.

ANSWER:  In 1996, the Commission initiated FMC Docket No. 96-20, Port Restrictions and Requirements in the United States/Japan Trade, pursuant to its authority under section 19 of the 1920 Act, to investigate practices which adversely affected the operations of non-Japanese carriers in Japanese ports.  Government-to-Government negotiations in 1997 resulted in an exchange of letters between the Japanese Ambassador and the Secretary of State, and in the settlement of outstanding fees imposed on Japanese carriers by the FMC.  Pursuant to those bilateral negotiations, the Japanese Government promised to deregulate the port sector.  That agreement sought to reduce the number of matters subject to prior consultation and a commitment to respond to requests for prior consultation within 30 days.

On August 9, 2001, the FMC amended the semi-annual reporting requirements, originally issued in May 1999, on Japanese and U.S. carriers and also issued a one-time Information Demand Order (under Section 15 of the Shipping Act of 1984) to an additional nine vessel-operating common carriers serving the U.S.-Japan trade.  The Commission continues to monitor conditions in that trade relying on information it collects through the semi-annual reports it requires from the two U.S. flag carriers and three Japanese flag carriers that are parties to the proceeding.  The Commission also relies upon information it receives informally from the transportation industry, either directly or through other agencies, to monitor conditions at Japan’s ports.

Although the Commission appreciates that the Government of Japan has asserted that they have deregulated shipping and that increased port operating hours have resulted in major improvements, the Commission has continued to receive information indicating disappointment with the results of efforts in Japan.  As explained by the Commission staff at the United States – Japan Regulatory Reform discussions in April of this year, the Commission continues to monitor regulatory and commercial developments affecting access to the Japanese trades through semi-annual reports submitted by two U.S.-flagged carriers and three Japanese-flagged carriers.  While interested parties are free to provide comments to the Commission at any time, for the moment, the Commission has not been given any indication that the situation is either grave enough to warrant serious action under section 19 or inconsequential enough to warrant the discontinuation of the proceeding or the reporting requirements. Until provided with further indications from the Government of Japan or other sources that there has been substantial relief from these restrictive practices, the Commission will continue to keep the docketed proceeding open and continue to collect information from the carriers pursuant to its authority under section 19 of the 1920 Act.

Nonetheless, the Commission appreciates that the Government of Japan has offered to provide, on a government-to-government basis, a translation of Japanese law changed in 2006 that may be relevant to the Commission’s ongoing review of conditions at Japanese ports.  Though the Commission has not yet received an English translation of that law, it would be pleased to receive one from the Government of Japan.  This would likely make it unnecessary for the Japanese-flag carriers to provide a translation of this law.

(Question 26: page 119, paragraph 178, page 121, paragraph 184 (Cargo Preference Measures)

The United States is the largest cargo owner country. The cargo preference laws generated over 10 million revenue tons of cargo and US$ 1.3 billion of ocean freight revenue in FY2006. The amount of cargo for cargo reservation is not negligible.

Japan requests the U.S. to abolish the Cargo Preference Measures, such as the requirement to use the U.S. vessels for the export of Alaskan oil, which is nevertheless commercial cargo. These protectionist measures are inconsistent with the principle of national treatment, and are also against the Ministerial Decision on the Negotiations on Maritime Transport Services of the WTO, which prescribes that participants should not apply any protectionist measures during the negotiations.  Please explain specific view of the U.S. on this matter.

ANSWER:  Since 1904 Congress has enacted a series of such laws, which require exporters and importers to use U.S.-flag vessels to transport a certain percentage of any oceanborne cargoes and that are financed, directly/indirectly, by the U.S. Government. The cargo preference laws result in meeting the National security objective by assuring that sufficient sealift capability and intermodal transportation infrastructure exist to support vital homeland and National security interests. These laws help sustain the assured sealift capability of U.S.-flag vessels and the related mariner positions that are vital to our National security and are fully compliant with the United States’ obligations to the WTO.

Lifting the prohibition against exporting Alaskan oil removed a significant distortion of the oil market, which yields economic benefits, and is consistent with International Energy Agency recommendations.  Even with the requirement to transport the oil on U.S. flag ships, eliminating the prohibition has had on balance a beneficial trade liberalizing effect.  The last Alaskan crude oil to be exported was in April 2000. Since that time all Alaskan crude oil production has moved to the U.S. West Coast market for refining and domestic consumption. The United States does not believe that the legislation raises any difficulty with obligations in the WTO with respect to the negotiations on maritime transport services.

(Question 27: page 119, paragraph 178 (Construction Requirement on Cargo Services)) 

To supply cargo services between two points in the United States is reserved for the ship built in the United States. Japan requests the United States to abolish such a requirement. Many people will agree that military aircraft should be constructed in the U.S. for security reasons. But civil airlines are allowed to operate aircrafts made in foreign countries. Domestic railway companies and road transport operators are allowed to use trains or trucks made in foreign countries. Japan would like to know the reason why the U.S. government imposes construction requirements only on maritime transport.

ANSWER:  It is critical for U.S. shipbuilders to build commercial ships for this trade if a viable industrial base is to be maintained to meet future national defense requirements.  Moreover, the Navy relies upon shipyards that perform commercial work for the Jones Act for day-to-day maintenance of naval and surge fleet vessels, such as the Ready Reserve Fleet.  

Many other nations have opted to support their shipbuilding industries through less transparent methods. 

(Question 28: page 120, paragraph 180 (Ocean Shipping Reform Act))

The Ocean Shipping Reform Act of 1998 includes a provision allowing the discriminatory treatment of Japanese and other foreign shipping firms, by making it possible to impose unilateral regulations on pricing and other practices. As the pricing practice is the foundation of a free shipping activity on a commercial basis, unilateral regulations by the FMC on the pricing practice obviously intervenes in such free shipping activity, thereby, discriminating foreign firms. Furthermore, an amendment to the Act in 1998 explicitly stipulates the right of the Federal Government to make this intervention. Japan requests the U.S. to confirm that in the future the FMC shall not impose unilateral regulations on shipping activities on a commercial basis, conducted by Japanese and other foreign shipping firms, which do not reflect the reality of the market.  Please explain specific view of the U.S. on this matter.

ANSWER:  As explained at the U.S. – Japan Regulatory Reform discussions in April, prior to the 1998 amendment to section 19 of the Merchant Marine Act, 1920, Congress found that section 19 of the 1920 Act authorized the Commission to address conditions unfavorable to shipping in the United States foreign waterborne trades which arise out of, among other things, competitive pricing practices.  Congress simply clarified that section 19 covered such pricing by adding express wording via the Ocean Shipping Reform Act of 1998.  As section 19 is U.S. law, the Federal Maritime Commission is required to administer the law as enacted.

(Question 29: page 120, paragraph 183 (Maritime Security Program))

The Maritime Security Program was extended for another ten years in October 2005, with the increased amount of subsidies (US$ 1.73 billion) and the increased number of ships subsidized (60 ships). The Government of Japan requests the Government of the United States to abolish the Program. It is obvious that a provision of such an enormous amount of subsidy distorts conditions for free and fair competition in the international maritime market.  Please explain specific view of the U.S. on this matter.

ANSWER:  On October 8, 1996, President Clinton signed into law the Maritime Security Act (P.L. 104-239) after it was overwhelmingly adopted by the House of Representatives and the Senate. This measure established the Maritime Security Program (MSP) to support an initial fleet of 47 militarily useful U.S.-flag commercial vessels crewed by American citizens. Participating vessel operators are required to make their ships and other commercial transportation resources available to the Department of Defense during times of war or national emergency. Eligible vessels may be built either in the United States or in a foreign country.

Through the enactment of the Maritime Security Act of 2003, the 108th Congress expanded the program to incorporate 60 vessels. The legislation also called for increased payments, subject to annual appropriations. The program, subject to annual appropriations, is administered on the basis of renewable one-year contracts, provided funding is available. 

Of the 60 ships participating in the MSP program about 40 are container ships. This compares to the fully cellular world container fleet of 3,514 ships and the general cargo fleet comprised 16,544 ships.  Another 13 RO-RO ships are in the MSP program compared to over 7,000 RO-RO ships were in operation around the world. 

(Question 30: page 122, paragraph 190 (Maritime Transport Security Act))

The Maritime Transport Security Act of 2002 has enacted to enhance maritime security. Japan also recognizes that “Implementing Recommendations of the 9/11 Commission Act” enacted in August 2007. This act contains provisions that require scanning of all U.S. bound cargo container in principle before loading on a vessel at foreign ports on or after earlier of July 1, 2012. The provisions, depending on how it would be implemented, could severely disrupt the flow of goods into the United States from the rest of the world including Japan. Japan requests the U.S. to deal carefully with this act in order to avoid disrupting smooth trade.  Please explain specific view of the U.S. on this matter.

ANSWER:  The United States is committed to working with our domestic and foreign partners, trade and industry, to implement 100% scanning in a logical and practical manner that integrates smoothly into the global trade supply chain.

IV. TRADE POLICY DEVELOPMENTS SINCE 2006

(2) REGIONAL INITIATIVES

(vi) The Enterprise for ASEAN Initiative (EAI)

(Question 31: page 16, paragraph 61)

Japan is of the view that the engagement of the U.S. in Asia is significantly important for the prosperity in the Asia-Pacific region. (1) Does the U.S. have any plan to launch new economic initiatives in this region?  

ANSWER:  The United States is currently participating in the P-4 Financial Services and Investment negotiations.  The first round of discussions took place in Chile in March and the first formal round of negotiations is scheduled for mid-June in New Zealand.  In parallel, the United States is undertaking an exploratory process to determine whether or not it will participate in the full comprehensive P-4 Free Trade Agreement.  That process is not yet complete.

Japan is aware that the U.S. is negotiating FTA in several sectors with the ‘P4’ (Brunei, Singapore, New Zealand and Chile).  (2) How does the US foresee its engagement in the Asia-Pacific region? Does this attempt of negotiation constitute a bigger picture of the U.S. engagement in the Asia-Pacific region?

ANSWER:  The P-4 countries envision growing the P-4 FTA membership across the Asia Pacific.  Were we to join, we would do so based on the prospect that the Agreement would provide a pathway to broader Asia-Pacific regional economic integration with like-minded countries committed to high-standard agreements.  The United States is already pursuing further regional economic integration in the Asia Pacific Economic Cooperation forum (APEC) through intensive exploration of the prospect of a Free Trade Area of the Asia- Pacific, as well as through bilateral FTAs, such at the pending agreement with South Korea.   

(viii) Enhancing Transitional Economic Relations

(Question 32: page 16, paragraph 64 (U.S.-EU Summit)) 

Please update on the developments of the Transatlantic Economic Council (TEC).

ANSWER:  At the April 2007 U.S.-EU Summit, US and EU leaders launched the Framework for Advancing Transatlantic Economic Integration, with the goal of deepening and broadening transatlantic economic ties through a multi-year work program.  This new Framework also established the Transatlantic Economic Council (TEC), comprised of U.S. Cabinet Members and European Commissioners, to oversee implementation of the Framework’s work program.  

Since the 2007 Summit meeting, the TEC has met in Washington on November 9, 2007 and on May 13, 2008 in Brussels.  The TEC has adopted working arrangements on its composition, working methods, and relations with stakeholders, legislators and regulators; convened a Group of Advisers to provide input and guidance on priorities for transatlantic economic integration; and appointed senior officials from regulatory agencies as members of the U.S.-EU High-Level Regulatory Cooperation Forum.

The May 2008 TEC meeting addressed a range of concrete steps to promote closer integration, including:

European Commission commitment to propose changes to EU regulations that will allow the importation of poultry meat processed using pathogen reduction treatments. 

The United States Occupational Safety and Health Administration agreement to publish a new request for information (RFI) concerning possible use of suppliers’ declaration of conformity to certify that certain electrical products meet U.S. workplace safety standards. 

European Commission action to ensure that trade in cosmetics and personal care products is not disrupted by EU implementation of its chemicals regulation (REACH). 

Agreement to an Open Investment Statement which affirms our commitment to promoting open investment policies at home and to working together to oppose protectionism abroad. 

More details on the results of the May 2008 TEC meeting are noted in the TEC Joint Statement available at: http://www.state.gov/p/eur/rls/or/104918.htm.

(2) Please explain how the U.S. Government foresees the evolution of this transatlantic cooperation in future. 

ANSWER:  The 2007 Framework recognized the multi-year nature of our work program – indeed it builds directly upon the work of prior U.S.-EU initiatives.  In order to bring the work launched in 2007 to fruition, the United States will continue our work on all elements of the Framework, giving particular attention to regulatory cooperation, intellectual property rights, secure trade and financial markets.  We expect to take stock of progress in a TEC meeting before the end of 2008.

(Question 33: page 17, paragraph 65-72

(African Growth and Opportunity Act (AGOA)))  

The application of the textile and apparel provisions of the AGOA, which offers duty-free and quota-free treatment for apparel made of third-country yarns and fabrics in a designated lesser developed country, has been extended until 2012. These provisions promote export of yarns and fabrics from the third countries, including the US, to Africa. However, after the expiration of the Multi Fabric Agreement, many apparel articles made in China flooded into the US market, and apparel industries in Africa were seriously damaged. 

Does the US Government believe that the Act is still contributing to the development of the African industry?

ANSWER:  Although the expiration of the Agreement on Textiles and Clothing heightened competition around the world including African countries, U.S. imports of apparel under AGOA have more than tripled, from $359.4 million in 2001 to $1.3 billion in 2007, and account for about 40 percent of AGOA non-oil exports. This overall increase occurred despite a decline of about $300 million between 2004 and 2005, due mainly to the end of global apparel quotas on January 1, 2005.

Trade agreements and preference programs, in particular AGOA and its third country fabric provisions, have served as a strong catalyst for increased apparel exports from sub-Saharan Africa. To a lesser extent, exports also increased because of: economic integration; competitive wages; individual country programs and government policies, such as the creation of export processing zones; infrastructure development programs; and other government investments and incentives that served to attract domestic and foreign direct investment mostly of Asian origin, and from African countries (South Africa, Mauritius) and the EU. 

Although heightened competition has forced some AGOA producers out of the market, many other AGOA apparel producers are remaining competitive. Some analysts believe AGOA’s tariff advantage, as well as improvements in infrastructure, will continue to help some African producers remain competitive and retain or even grow their market share in certain apparel products.

(x) United States-Colombia Trade Promotion Agreement

VI. LEGISLATIVE AGENDA

(Question 34: page 21, paragraph 93 (U.S.-Colombia FTA), page 24, paragraph 111 (U.S.-Korea FTA))    

How does the U.S. government expect the approval of U.S.-Korea FTA by the Congress? 

ANSWER:  The Administration is in active discussions with the Congressional leadership on submitting legislation to implement the free trade agreement (FTA) with South Korea.

In a recent Congress debate, the House passed the resolution deciding not to discuss U.S.-Colombia FTA, although this agreement was concluded within the valid period applicable to the Trade Promotion Authority (TPA).  How does U.S. government see this resolution affects the significance of the TPA, which allows the administration to further promote trade negotiations? It seems that this resolution undermines the expected role of the U.S. as one of the promoters for free trade.

ANSWER:  The Administration’s authority to conduct trade negotiations is derived from the U.S. Constitution and is not dependent on TPA.  Rather, TPA creates a legislative process under which Congress commits to consider on an expedited basis and without amendment legislation implementing specific trade agreements that Administration has negotiated in accordance with TPA rules.  In the absence of TPA, Congress can consider trade agreement implementing bills under standard legislative procedures,  Congress used those procedures in 2000, for example, to approve implementing legislation for the U.S. - Jordan FTA.

KOREA

THE UNITED STATES ECONOMIC AND TRADE ENVIRONMENT

Recent Challenges to the U.S. Economy 

1.  The Government Report (paragraph 26, page 9) notes that a full range of public policy responses, including monetary and fiscal policy actions, is being implemented to help resolve recent economic challenges.

        

A. It is known that in order to prevent the recurrence of credit crises like the sub-prime mortgage crisis, the FRB is considering directly regulating non-banks, including investment banks, in terms of liquidity control, etc. Please provide us with detailed information regarding the plan.

     

B. In March this year, the Treasury Department released a plan for a comprehensive financial regulatory reform called "Blueprint for a Modernized Financial Regulatory Structure." Please provide us with detailed information about the timeline and feasibility of the plan.

ANSWER:  On March 31, 2008, the U.S. Treasury Department released its Blueprint for an improved financial regulatory structure, one that strengthens consumer protections, improves tools for market stability and enhances financial innovation. Treasury's Blueprint for a Modernized Financial Regulatory Structure presents a series of short-, intermediate- and long-term recommendations for reform of the U.S. regulatory structure.

The short-term recommendations include improvements to regulatory coordination and oversight that regulators can make quickly. The Blueprint recommends creating a new federal commission for mortgage origination to protect consumers better.  The report also recommends modernizing the President's Working Group on Financial Markets and clarifying the Federal Reserve's liquidity provisioning.

Intermediate-term recommendations focus on eliminating some of the duplication in our existing regulatory system, but more importantly they offer ways to modernize the regulatory structure for certain financial services sectors, within the current framework. Recommendations include eliminating the thrift charter, creating an optional federal charter for insurance and unifying oversight for futures and securities.

The long-term recommendation is to create an entirely new regulatory structure using an objectives-based approach for optimal regulation.  The structure will consist of a market stability regulator, a prudential regulator and a business conduct regulator with a focus on consumer protection.

The blueprint can be found at:  http://www.treas.gov/press/releases/reports/Blueprint.pdf
Other Measures Affecting Production And Trade : Other Government Support : Overall Support

2.  The Secretariat Report (paragraph 199) notes that the United States submitted a full notification under Article XVI:1 of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures in November 2007. Please elaborate the U.S. Government's specific regulations on tax exemption for off-highway business use including the following questions.

According to notifications "G/SCM/N/3/USA/Suppl.1, G/SCM/N/16/USA/Suppl.1 G/SCM/N/25/USA/Suppl.1, G/SCM/N/38/USA(19 November 1998), "Commercial Fishing Exemption from Deficit Reduction Rate Component of Excise Tax on Motor Fuels(Commercial fishermen can purchase untaxed diesel fuel or can receive a refund for any taxes paid on gasoline used in commercial fishing boats.)" is referred to in the fisheries subsidies.  Under Article 2 (Specificity) of the WTO ASCM, these subsidies are seen as specific for commercial fishermen. Does the U.S. Government take the same view on this?

ANSWER:  We note that notifications are provided without prejudice to the legal status of the measure under the ASCM or the nature of the measure itself.  The United States has not taken a position concerning the application of the ASCM to the measure in question but provides this information for transparency.  Section 4041(a) of the Internal Revenue Code (IRC) imposes taxes on the sale of certain fuel for the purpose of the Highway Trust Fund located within the U.S. Treasury (established by IRC Section 9503), the moneys of which may only be used for particular purposes related to the construction and maintenance of highways and mass transit.  As such, this tax does not apply to fuel for non-highway uses such as commercial fishing, as provided for in Sections 4041(b)(1)(C) and 6421(e)(2) of the IRC.

3.  In addition to other fuel excise taxes, section 4042 of the Internal Revenue Code imposes a tax on fuel used in the provision of commercial waterway transportation in inland waterways, which revenues are appropriated to the Inland Waterways Trust Fund (established by IRC Section 9506).  As this appears to relate to transportation services, section 4042(d)(1)(B) makes clear that this tax does not apply to fuel associated with the transportation of fish caught by fishers.  What is the exact total amount of tax exemption on fuel for fishermen annually?

ANSWER:  This information is not available.

4.  What are the criteria to be a recipient of the subsidy? Be involved in small-scale fisheries, in indigenous fishing activities or in ordinary fishing activities?

ANSWER: See the answer to 15 (1) above.

5.  Finally, what is the average landed value of fish harvested by them (recipients of subsidy)?

ANSWER:  This information is not available.

TRADE POLICIES AND PRACTICES BY MEASURE

Measures Directly Affecting Imports - Customs Procedures 

6.  The Secretariat Report (paragraph 24, page 27) notes that the Implementing Recommendations of the 9/11 Commission Act of 2007 prohibits containers from being loaded on a U.S.-bound vessel unless they have been scanned using non-intrusive imaging and radiation detection equipment. It is our understanding that there are several foreign ports currently piloting the SFI and that based on the assessment from the pilot program, the Implementing Recommendations of the 9/11 Commission Act of 2007 will go into effect from July 1, 2012.   Please provide us with information regarding policy direction after the SFI pilot programme.

ANSWER:  CBP and DOE continue to study and evaluate the results of the Secure Freight Initiative (SFI) pilot programs.  All data gathered from these pilot programs will be reported to our Congress.   Any decision on the expansion of SFI will be informed by the information yielded from the initial pilot ports.  Any expansion will be done in a reasoned, responsible, and risk-based manner.

7.  The Secretariat Report (paragraph 29, page 28) notes that CBP and the New Zealand Customs Service signed a security arrangement in July 2007. Under this arrangement, the participants in New Zealand's Secure Exports Scheme receive C-TPAT benefits when exporting to the United States.    Please elaborate the US Government's plans to sign such Mutual Recognition Agreements with other countries.

ANSWER:  The United States is planning to sign Mutual Recognition Arrangements with Canada and Jordan this month (June 2008).

Measures Directly Affecting Imports - Anti-dumping and Countervailing Measures 

8.  The Secretariat Report (paragraph 91, page 40) notes that the USDOC's methodology of not granting offsets for non-dumped-sales, also known as "zeroing" (negative margins of dumping), in determining weighted average dumping margins, continued to be a source of legal disputes. The Appellate Body of the WTO continues to conclude that USDOC acted inconsistently with the Anti-Dumping Agreement (ADA) by maintaining the zeroing procedures. For example, recently in a stainless steel case by Mexico, the Appellate Body reversed the Panel's conclusions, finding that simple zeroing in periodic reviews is inconsistent with Article Ⅵ:2 of the GATT 1994 and Article 9.3 and 2.4 of the ADA (WTO document WT/DS344/AB/R, 30 April 2008).   Please elaborate the US Government's plans to stop its "zeroing" procedures in all anti-dumping proceedings, including original investigations and subsequent reviews, in compliance with the relevant adjudications issued by the WTO Appellate Body.
ANSWER:  The Appellate Body report along with the accompanying panel report in DS344 was adopted by the Dispute Settlement Body on May 20, 2008.  At a meeting of the Dispute Settlement Body on June 2, 2008, the United States stated its intention to comply with its WTO obligations.  With respect to the issue of “zeroing” in investigations, the United States notes that, effective February 22, 2007, the Department of Commerce has abandoned the use of zeroing in investigations using the weighted average – to – weighted average comparison methodology.  

Measures Directly Affecting Imports - Technical Regulations, Conformity Assessment, and Standards 

9.  The Secretariat Report (paragraph 133, page 48) notes that the ANSI accredits organizations whose standards development process meets ANSI requirements of due process and consensus, which are established in the document ANSI Essential Requirements and in various other guidance documents. The Report also notes that there are 208 ANSI accredited standards development organizations.

 A. Does the document ANSI Essential Requirements reflect the "Code of Good Practice for the Preparation, Adoption and Application of Standards" provided in Annex 3 of the WTO/TBT Agreement?
ANSWER:  Yes.  Note, there are now 214 ANSI accredited standards development organizations.

B. Does the ANSI have the authority to control or supervise such accredited organizations?
ANSWER:  ANSI has the authority to audit such organizations on a regular basis and for cause to ensure compliance with the provisions contained in the Essential Requirements document.

10.  The Secretariat Report (paragraph 136, page 49) notes that in practice the U.S. market often provides strong incentives for imported and domestic products to meet certain standards, although compliance with standards is voluntary.  For example, the U.S distributors of home electronic appliances require the UL mark to be placed on every electronic products sold in the U.S. In reality, it takes 6 months to 1 year to complete the process of receiving the certified mark. This procedure seems to act as a market access barrier to many foreign electronic appliances exporters.   Please elaborate the US Government's plans to recognize foreign quality certification to be equivalent to that of the UL Mark.

ANSWER:  Without further information, it is difficult to know whether Korea’s concerns relate to market place demands or government regulation.  To the extent they are the latter, the U.S. Department of Labor’s Occupational Health and Safety Administration (OSHA) currently requires that certain categories or types of products or equipment be “approved” (i.e., tested and certified) by third-party organizations it calls “Nationally Recognized Testing Laboratories” (NRTLs).  There are 37 different types of products for which OSHA requires NRTL approval, and the largest of these types is electrical products and equipment.  These requirements seek to prevent accidents through assuring safety of products used by American workers.  Requirements for approval apply to private employers, most federal government places of employment, and some state and local government places of employment.  Organizations interested in applying for the NRTL designation must apply to the OSHA NRTL Program.  The requirements for recognition as a NRTL are contained in 29 CFR 1910.7 and additional information is available on OSHA’s website (www.osha.gov).  Each NRTL has a scope of recognition which specifies the particular types of products or equipment it is capable of approving and the test standards used for the approval.  NRTLs can use an appropriate international test standard for their approvals.  UL is one of 18 organizations recognized as a NRTL.  Recognition is open to bodies located in other countries.  And, a NRTL may be approved by OSHA to use outside parties to do part of its testing or evaluation activities.  While the home appliance distributors mentioned in the question may specify that only products with the UL mark are acceptable to them, from the standpoint of the OSHA requirements, the mark of any NRTL that can approve these types of products is acceptable to OSHA.

If the U.S. distributors’ products are being sold for use in a workplace environment, and are subject to certification by an OSHA-accredited NRTL, then a Korean certification body could seek to become an accredited NRTL.

Based on information provided by UL, it is our understanding that turnaround times in excess of 2-10 weeks generally indicate that a product failure has occurred, that the original submittal was incomplete or required rework, or that the product was “new and unusual.”  UL home appliance standards typically are developed and maintained using an American National Standards Institute (ANSI)-accredited process which ensures transparency, openness, impartiality and consensus, effectiveness, relevance, coherence, etc. 

11.  The Secretariat Report (paragraph 137, page 49) notes that the Interagency Working Group on Import Safety has issued a strategic framework and an action plan, which recommends several TBT-related measures to enhance the safety of imports into the United States.  It is our understanding that the strategic framework advocates measures to protect public safety by ensuring the safety of imported goods. However, as the framework recommends strengthening TBT-related measures, the measures are applied only to imported goods.  Therefore, there is a concern that they might violate the national treatment principle and limit trade.   Korea would like to know the US Government's opinion on this matter.

ANSWER:  The Action Plan for Import Safety was developed by a U.S. interagency working group on import safety that has no statutory or regulatory authority of its own.  Rather, the Plan contains short- and long-term recommendations to improve the safety of imported products based on a cost-effective, risk-based approach.  All of the recommendations contained in these plans were reviewed from a trade perspective to ensure consistency with U.S. international obligations.  As we did in developing the recommendations, the United States will work to ensure that any measures adopted to implement the Action Plan will be consistent with our WTO obligations. 

Measures Directly Affecting Imports - Sanitary and Phytosanitary Measures 

12.  The Secretariat Report (paragraph 142, page 50) states that "according to the United States, U.S. SPS measures are based on international standards and guidelines where they exist and as appropriate". Although, the OIE guidelines does not include separate restrictions for sterilized food products in the case of international trade and quarantine, the U.S. currently maintains restrictions on sterilized food imports due to the domestic procedures and guidelines.    What is the reason behind such restrictions?
ANSWER:  Under US Food and Drug Administration regulations, specifically 21 CFR Parts 108, 113 and 114, domestic canned foods and imported canned foods are treated equally.  All domestic and foreign producers of low acid and acidified canned foods must register their facility and submit evidence of the adequacy of their thermal process or acidification process with respect to controlling microorganisms of pubic health significance and controlling spoilage.  This can be accomplished by using internationally accepted scientific standards to establish a proper thermal or acidification process.  Given the very serious consequences of improper processing of these foods, e.g. botulism, these science-based controls continue to be necessary to protect public health.  

13.  The Secretariat Report (paragraph 145, page 50) notes that a risk assessment may be necessary to evaluate requests for first-time imports of plants, animals, and their products.    Is there any regulation on the administrative procedures that requires risk assessment to be conducted within a prescribed time period on the beef imported from the countries with the OIE's FMD-free country status?
ANSWER:  Sanitary and Phytosanitary measures in the United States are based on science and undergo a comprehensive transparent rulemaking process.  It is not possible to ensure review of the scientific evidence and to respond to comments on proposed measures sent by interested stakeholders, including WTO members, within a pre-determined and inflexible timeframe.    

14.  The Secretariat Report (paragraph 154, page 52) notes that under the Bioterrorism Act, the FDA must receive notice prior to the entry of food that is imported or offered for import into the United States. The report also notes that domestic and foreign facilities that manufacture, process, pack, and hold food for consumption in the United States must register with the FDA. These requirements acts as a market access barrier for food exporting companies.   Please elaborate the US Government's plans to ease these requirements.

ANSWER:  Since these regulations were first implemented almost five years ago, we believe that the food industry has successfully adapted to these requirements.  We are not aware of continuing problems associated with the registration and prior notice requirements.  Although there were some technical problems encountered during the early implementation stage, FDA believes that the graduated enforcement process coupled with the vigorous education and outreach efforts by both the government and the industry have supported a relatively smooth transition to the new procedures and have improved compliance with the new requirements.  FDA further notes that Compliance Policy Guide 110.310, “Prior Notice of Food Under the Public Health Security and Bioterrorism Preparedness and Response Act of 2002,” provides that regulatory action will not be taken where prior notice has not been filed in certain, limited circumstances, reflecting FDA’s willingness to ease the impact of the prior notice process.

Other Measures Affecting Production and Trade: Other Government Support: Overall Support

17. The Secretariat Report (paragraph 199) notes that the United States submitted a full notification under Article XVI:1 of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures in November 2007. Please elaborate the U.S. Government's specific regulations on tax exemption for off-highway business use including the following questions.

18. According to notifications "G/SCM/N/3/USA/Suppl.1, G/SCM/N/16/USA/Suppl.1 G/SCM/N/25/USA/Suppl.1, G/SCM/N/38/USA(19 November 1998), "Commercial Fishing Exemption from Deficit Reduction Rate Component of Excise Tax on Motor Fuels(Commercial fishermen can purchase untaxed diesel fuel or can receive a refund for any taxes paid on gasoline used in commercial fishing boats.)" is referred to in the fisheries subsidies.

The Secretariat Report (paragraph 199) notes that the United States submitted a full notification under Article XVI:1 of the GATT 1994 and Article 25 of the Agreement on Subsidies and Countervailing Measures in November 2007. Please elaborate the U.S. Government's specific regulations on tax exemption for off-highway business use including the following questions.

According to notifications "G/SCM/N/3/USA/Suppl.1, G/SCM/N/16/USA/Suppl.1 G/SCM/N/25/USA/Suppl.1, G/SCM/N/38/USA (19 November 1998), "Commercial Fishing Exemption from Deficit Reduction Rate Component of Excise Tax on Motor Fuels(Commercial fishermen can purchase untaxed diesel fuel or can receive a refund for any taxes paid on gasoline used in commercial fishing boats.)" is referred to in the fisheries subsidies.

1)
Under Article 2 (Specificity) of the WTO ASCM, these subsidies are seen as specific for commercial fishermen. Does the U.S. Government take the same view on this?

ANSWER:  We note that notifications are provided without prejudice to the legal status of the measure under the ASCM or the nature of the measure itself.  The United States has not taken a position concerning the application of the ASCM to the measure in question but provides this information for transparency.  Section 4041(a) of the Internal Revenue Code (IRC) imposes taxes on the sale of certain fuel for the purpose of the Highway Trust Fund located within the U.S. Treasury (established by IRC Section 9503), the moneys of which may only be used for particular purposes related to the construction and maintenance of highways and mass transit.  As such, this tax does not apply to fuel for non-highway uses such as commercial fishing, as provided for in Sections 4041(b)(1)(C) and 6421(e)(2) of the IRC.

In addition to other fuel excise taxes, section 4042 of the Internal Revenue Code imposes a tax on fuel used in the provision of commercial waterway transportation in inland waterways, which revenues are appropriated to the Inland Waterways Trust Fund (established by IRC Section 9506).  As this appears to relate to transportation services, section 4042(d)(1)(B) makes clear that this tax does not apply to fuel associated with the transportation of fish caught by fishers. 

2)
What is the exact total amount of tax exemption on fuel for fishermen annually?

3)
What are the criteria to be a recipient of the subsidy? Be involved in small-scale fisheries, in indigenous fishing activities or in ordinary fishing activities?

4)
Finally, what is the average landed value of fish harvested by them (recipients of subsidy)?

TRADE POLICIES BY SECTOR
Services - Maritime Transport

19.  The Secretariat Report (paragraph 95, page 119) notes that Cabotage restrictions remain in place in the United States. The Jones Act reserves cargo service between two points in the United States for ships that are registered and built in the United States and owned by a U.S. corporation, and on which 75% of the employees are U.S. citizens.      Please elaborate the US Government's plans to ease these restrictions.
ANSWER:  There are no such plans. 

MEXICO

IV. TRADE POLICIES BY SECTOR

5) SERVICES

(iii) Financial Services

(b) Legislative and regulatory framework
Paragraph 124 states that “to qualify as a financial holding company, the Gramm-Leach-Bliley Act (GBLA) provides that ‘well capitalized’ and ‘well managed’ standards comparable to those applied to U.S. banks be applied to foreign banks operating a branch or agency in the United States ‘giving due regard to the principle of national treatment and equality of competitive opportunity.’”  Mexico would like more detailed information on the criteria for “well capitalized” and “well managed.”
ANSWER:  The criteria for “well capitalized” and “well managed” may be found in the Federal Reserve’s Regulation Y, codified at 12 CFR 225.2(r)(3) and (s)(3).  Additional information is available in the Federal Register notice publishing the final rule implementing the financial holding company provisions of the Gramm-Leach-Bliley Act, at 66 Federal Register 400, 408-411 (January 3, 2001).

Paragraph 131 states that “Although foreign banks are generally subject to geographic and other limitations in the United States on a national treatment basis, some exceptions have been reserved in the U.S. GATS Schedule.  For example, all directors of a national bank must be U.S. citizens unless the bank is an affiliate or subsidiary of a foreign bank, in which case only a majority of the board need be U.S. citizens; approximately half of the states also require all or the majority of the board of directors of depository financial institutions to be U.S. citizens.”  Mexico would like further clarification of the meaning of the exceptions in the U.S. Schedule.

ANSWER:  In contrast to some of our trading partners, the U.S. imposes no requirements on banks related to the citizenship of senior management or key personnel.  Thus, foreign banks have full flexibility in appointing the executives and other personnel who are responsible for day-to-day decisions about how the business is run.  The U.S. does maintain some federal and state citizenship requirements for banks relating to composition of boards of directors.    In addition, in the case of national banks, the legal requirement that all board members be U.S. citizens is routinely waived by the Office of the Comptroller of the Currency as long as a majority remains U.S. citizens.
Paragraph 132 states that “Initial entry into the U.S. market through the establishment or acquisition of a nationally chartered bank subsidiary by a foreign person is permitted in all states.  Initial entry or expansion by a foreign person (but not a domestic person) through acquisition or establishment of a state-chartered commercial bank subsidiary is prohibited or limited in 29 states.”  Mexico would like clarification of this paragraph, given that, on the one hand, it indicates that initial entry into the U.S. market is permitted in all states but, on the other, states that such entry is prohibited or subject to limitation in 29 states.
ANSWER:   As a general matter, foreign persons wishing to enter the U.S. market through establishment or acquisition of a bank subsidiary have the option of choosing a national or state charter.   A national bank, chartered by the Office of the Comptroller of the Currency, may be established or acquired in any state.  A state bank, chartered by the relevant state banking authority, is limited or unavailable in some states.

Paragraph 148 states that “Some insurance groups, such as the Insurance Information Institute, the American Insurance Association, and the American Council of Life Insurers (ACLI) are in favor of a federal charter for insurance regulation.”  Mexico would like to know what progress has been made towards a federal charter for insurance regulation.

ANSWER:  On March 31 of this year the U.S. Treasury Department released its “Blueprint for a Modernized Financial Regulatory Structure.”  One of the issues raised in the Blueprint is an optional federal charter for insurance.  Discussions for such a charter are ongoing.  There is currently no timeline for implementation of the “Blue Print.”  
Paragraph 155 states that “A foreign investment company may not publicly offer its shares in the United States unless the Securities and Exchange Commission [SEC] issues an order, on a case-by-case basis, permitting the company to register under the Investment Company Act (ICA).”  Mexico would like to know what the SEC’s requirements are for authorizing the registration of a foreign investment company.

ANSWER:  All funds that seek to sell their shares publicly in the United States generally must register with the SEC as investment companies under the Investment Company Act of 1940 (“Investment Company Act”).  Section 7(d) of the Investment Company Act requires that any non-U.S. fund that wishes to register as an investment company and publicly offer its securities in the United States must first obtain an order from the SEC.  To issue such an order, the SEC must find that "by reason of special circumstances or arrangements, it is both legally and practically feasible to enforce the provisions of [the Investment Company Act against the non-U.S. fund,] and that the issuance of [the] order is otherwise consistent with the public interest and the protection of investors."  If an order under Section 7(d) is obtained, the foreign investment company may then proceed with the regular registration process.  Details on investment company registration requirements may be found at 

http://www.sec.gov/divisions/investment/invcoreg121504.htm.
IV. TRADE POLICIES BY SECTO

(5) SERVICES

(iv) Air transport services

(a) Main features
Paragraph 161 states that “Some U.S. airports are partly or totally operated through outsourcing and management contracts, including with foreign operators; this type of arrangement is common in the provision of services such as terminal and parking area operations, ground transport, building maintenance, baggage handling, and construction and engineering.”  Mexico would like to be informed of the requirements for this kind of outsourcing and management contracts.

ANSWER:  There are no restrictions in the United States on the participation of foreign companies that supply airport services such as those mentioned in paragraph 161. Such companies would have to comply with all applicable security requirements.  Participation by foreign companies in the supply of these services in the United States would be governed by U.S. labor and immigration laws, as well as applicable licensing and certification requirements for specific occupations.  The requirements for outsourcing and management contracting opportunities are determined by the individual airports seeking such contracts.  U.S. airports typically solicit for such contracting opportunities in airport trade periodicals and on their individual web sites. The FAA does not collect, retain or distribute information governing contracting opportunities at U.S. airports.

IV. TRADE POLICIES BY SECTOR

(5) SERVICES

(iv) Air transport services

(b) Regulatory framework: 
Paragraph 167 states that “on a case-by-case basis, the Department of Transportation [DOT] has allowed foreign citizens to own up to 49% of an airline’s stock by using non-voting shares above 25%, provided that actual control remains in the hands of U.S. citizens and an open-skies agreement exists between the United States and the homeland of the foreign investor.”  Mexico would like to know under what circumstances foreign citizens are allowed to own up to 49% of an airline’s stock.

ANSWER:  The decision to allow foreign citizens to own up to 49% of a U.S. carrier is one that can be made on a case-by-case basis by the Department of Transportation and has been allowed only in circumstances where it was determined that, inter alia, U.S. citizens would remain in actual control of the carrier, and there was an open-skies agreement in effect between the United States and the homeland of the foreign investor.

IV. TRADE POLICIES BY SECTOR

(5) SERVICES

(v) Maritime transport

(b) Regulatory framework: 

Paragraph 189 [sic – paragraph 180] states that “The Shipping Act of 1984, as amended by the Ocean Shipping Reform Act of 1998 (OSRA), allows shipping lines to enter into individual long-term service contracts with importers and exporters, without carrier groups being able to restrict them.”  Mexico would like to be informed of the requirements for entering into service contracts.

ANSWER:  Numerous pro-competitive reforms were enacted under OSRA to increase industry market responsiveness focused on service contracting between shippers and Vessel Operating Common Carriers (“VOCCs”).  Shippers were permitted to negotiate service contracts directly and confidentially with individual VOCCs.  OSRA eliminated the requirement that all of the commercially sensitive service contract essential terms (including rates) be made available to the public and that shippers which were similarly situated (i.e,,  a shipper able to meet those terms) be given the same contract terms.  The confidentiality of certain terms has fostered a shift to contract carriage -- carriers generally report that 80 percent or more of their liner cargo currently moves under service contracts.   Most shippers are now negotiating one-on-one with individual carriers for confidential service contracts, instead of negotiating with rate-setting conferences or groups of carriers.

Service contracts under OSRA could only be offered by VOCCs.  OSRA continued to limit Non-Vessel-Operating Common Carriers (NVOCCs) to offering their customers tariffs rates via their public tariffs.  In January 2005, however, the Commission used its exemption authority to allow NVOCCs to enter into confidential NVOCC Service Arrangements (“NSAs”) with their customers.  As a condition for NVOCCs being permitted to enter into NSAs, these arrangements, like VOCC service contracts, are required to be filed with the FMC. 
Paragraph 191 states: “There are no restrictions on foreign investment in U.S. shipyards or ship-repair facilities, but benefits under certain programs may be contingent upon nationality requirements.”  Mexico would like to know what the current restrictions on foreign investment in shipyards or ship-repair facilities are.
ANSWER:  There are no restrictions on foreign investment in U.S. shipyards or ship-repair facilities. 

As discussed in paragraphs 17 to 25 of the U.S. report, the Committee on Foreign Investment in the United States (CFIUS) may review investments that may result in foreign control of U.S. businesses to determine and address their effects on the national security of the United States.

IV. TRADE POLICIES BY SECTOR

(5) SERVICES

(vi) Professional and business services

(a) Introduction
Paragraph 195 states: “In the context of previous U.S. reviews, the authorities noted that, in practice, there is a high degree of commonality across the states for some professions; for example, single national examinations are recognized by state authorities for accounting, architectural, and engineering services.”  Mexico would like to know if there is any plan to recognize national examinations for other professions.

ANSWER:  The decision to recognize national examinations is made by state licensing boards.  We do not know how many licensed professions that have not already done so are moving towards national examinations.  However, more professions than those cited already offer national exams that are recognized by state boards, including nursing and pharmacy.  

MEXICO ADDITIONAL

X) Sanitary and Phytosanitary Measures. 

146.  US authorities indicate that pursuant to federal legislation, the US States are authorized to establish [sanitary] and phytosanitary measures, provided they are consistent with federal standards and regulations, as well as with the obligations of the United States within the framework of the pertinent disciplines of the WTO.

The International Plant Protection Convention (IPPC) recognizes a single National Plant Protection Organization (NPPO) for the establishment and application of the various phytosanitary measures for the export or import of products (ISPM No. 1, 2006).
  In this sense, once the exporting country complies with the regulations established by the NPPO for the entry of a specific product, there should be no other regulations preventing the movement of the product inside the country.  For example, California and Arizona have established stricter regulations than those authorized by the NPPO and restrict the entry into their territories of products that have already been imported into the United States.  This is not in line with the IPPC or with international regulations on imports (ISPM No. 20, 2004).
  How does the United States explain this action by the state authorities and what is it doing to resolve it?

ANSWER:  The states are in accordance with the IPPC and NPPO; as long as they provide a sufficient scientific basis for their regulations.

Although there are international standards, each country and state has the sovereign right to impose regulations to protect its people; so long as there is justifiable reasoning. Movement of products between states is also highly regulated. 

148. The United States mentions that there are no statutory limitations with respect to the duration of the process to approve imports of plants, animals, and derivative products undertaken for the first time into the United States. Normally this process takes between two and three years.

Based on the obligations of Transparency of Sanitary and Phytosanitary Regulations of the World Trade Organization’s Agreement on the Application of Sanitary and Phytosanitary Measures
 and the concept of undue delays in the development and establishment of phytosanitary regulations, why are defined terms not established for the administrative processes following the conclusion of the pest risk analyses, for the publication and entry into effect of the regulations established for the products exported for the first time to that country? 

ANSWER:  Sanitary and Phytosanitary measures in the United States are based on science and undergo a comprehensive transparent rulemaking process.  It is not possible to ensure review of the scientific evidence and to respond to comments on proposed measures sent by interested stakeholders, including WTO members, within a pre-determined and inflexible timeframe.    

160. 
The FDA, together with Customs and Border Protection, performs inspections at the port of entry on imported food products other than meat, poultry, and egg products, including sampling and analysis “when necessary to ensure that the imported food products meet the requirements of the United States food safety system.”  The FDA uses “import alerts” in order to disseminate information to its field personnel on imports that violate the Federal Food, Drug and Cosmetic Act and those that, consequently, must be denied entry into the United States.  The import alerts relate to a product, a geographic area, or a company in particular (manufacturer, shipper, farmer, importer), or a combination of these factors. Import alerts remain in effect until the manufacturer, shipper, farmer, or importer demonstrates to the FDA that the violation giving rise to the alert has been corrected. Import alerts are published online.  There is no information on the value of imports subject to inspection at the border by the FDA or Customs and Border Protection. 

Questions:

1. Once the manufacturer, shipper, farmer, or importer has corrected the violation and this has been demonstrated to the FDA, may imports resume? 

ANSWER:  Products subject to an import alert may be removed from the alert once the firm has demonstrated to FDA that they have “overcome the appearance of violation.”  In many cases, this currently entails that the firm submit 5 consecutive clean shipments before consideration is given to the firm for removal from the import alert.  However, some import alerts require additional steps before a firm can be removed from import alert.  This can include submission of documents (e.g., HACCP records, 3rd. party certification, etc.) to FDA for review.  Guidance is usually provided in these import alerts on what additional information FDA will need to have confidence that the firm has overcome the appearance of a violation.  Contact information is provided on the import alerts if there are questions on how a firm can be removed from a specific import alert.

2. In what cases and under what conditions are imports from a country completely closed? 

ANSWER:  FDA’s guidance on this subject states that FDA may place a country on an Import Alert (IA) for Detention Without Physical Examination (DWPE) under the specific circumstances described in FDA’s Regulatory Procedures Manual, Chapter 9-6, Detention Without Physical Examination.  Specifically, “when there is evidence that a product from a specific geographical area or country could pose a health hazard, the appropriate Center or district should recommend detention without physical examination. In such cases, where there is also information that the product is likely to continue to be violative, it may not be necessary to collect and analyze a physical sample.”  In addition, FDA may recommend Import Alert for specific product(s) from a country or a specific geographic area when: 

1. There are at least twelve (12) detentions in a recent six-month period or less; and

2. These detentions represent at least 25% of the total shipments of that product examined in that time period as known to the recommending district or unit; and 

3. These detentions represent a significant number of firms that manufacture, ship, or grow the product from the geographic area or country.

162. 
The Interagency Working Group on Import Safety has recommended several measures related to sanitary and phyto-sanitary matters to improve the safety of imports in the United States (see Box III.1). These recommendations have not yet been promulgated (March 2008).

Question. 

Explain in more detail how you plan to implement the recommendation of the interagency working group on import safety with respect to “making product safety an important principle in the diplomatic relationships the United States maintains with other countries, and increasing the profile of relevant foreign assistance activities.”

ANSWER:   The U.S. Food and Drug Administration (FDA) has done a lot of outreach both to embassies and bilaterally to many countries at both the technical and policy level to inform individuals about our priorities and to invite their reactions.  In addition, FDA is seeking to establish a presence in other countries (China, India, Central/South America, Europe, and the Middle East) all of which will assist with diplomatic relationships with assistance activities.

NEW ZEALAND

Trade Policy Developments  
(WT/TPR/S/200, page 12 and WT/TPR/S/200 page 8)

The Secretariat notes that the United States has made progress in implementing several WTO (Dispute Resolution) rulings calling for changes to U.S. legislation, but a few rulings have not yet been fully implemented.

Could the U.S. please provide a proposed timeline outlining future phases of implementation of WTO rulings, as well as background information on the extent to which these have/have not been implemented?

ANSWER:  We note that Congress has over the past several years undertaken major legislative implementation efforts in the FSC, 1916 Act, CDSOA and Cotton disputes.  The Administration will continue to work with the U.S. Congress on legislation implementing DSB recommendations and rulings in the Section 211, Section 110 and Hot-Rolled Steel disputes.  The legislative schedule is controlled by Congress, however, and it is therefore not possible to provide a precise schedule for completion of remaining steps.  We note that in respect of the Hot-Rolled Steel dispute, the relevant U.S. authorities have already addressed the DSB’s recommendations and rulings with respect to the calculation of antidumping margins in the particular hot-rolled steel antidumping duty investigation at issue.

Tariffs 

(WT/TPR/S/200 page 31 and WT/TPR/S/200 page 32)

The Secretariat notes that the average applied tariff for agriculture in 2007 was 8.9%, down slightly from 2004 (9.7%).   The average applied tariff rate for non-agricultural products was 4% in 2007, unchanged from 2004.  The products subject to the highest ad valorem or ad valorem equivalent rates were tobacco (350%), sour cream (177.2%), and peanuts (164%); other agricultural products are subject to tariffs of between 50% and 110 %, including milk and cream, butter substitutes, cheese, goose liver, sugar, cocoa powder, preparations for infant use, prepared mustard and cotton fibres.  In the non-agricultural sector, the highest rate was applied to footwear and leather products.
The decrease in the average applied MFN tariff for agriculture between 2004 and 2007 largely reflects increases in prices of agricultural products and the resulting reduction in the ad valorem equivalents (AVEs) of non-ad valorem tariff rates applied on such products. 

What is the US justification for maintaining high tariff protection in sectors like agricultural food products?

ANSWER:  Generally, the highest agricultural tariffs maintained by the United States are the over-quota tariffs maintained on products subject to tariff-rate quotas.  These tariff-rate quotas were established during the Uruguay Round negotiations when the United States converted the absolute-quotas on these products into tariff-rate quotas.  

What program does the US have for the reduction and eventual elimination of such tariffs?

ANSWER:  The United States strongly supports multilateral trade liberalization and is committed to an ambitious and comprehensive result in the WTO Doha Round.  We are prepared to make significant market access commitments provided other Members make meaningful contributions as well.  

When does the US intend to reduce or eliminate tariff peaks?

ANSWER:  See previous response.

The Secretariat notes (p 32) that "on average, non-ad valorem tariffs continue to afford higher protection than ad valorem duties.  In 2007, the average AVE of non-ad valorem tariff rates was 9.2%, compared with 4.3% for ad valorem duties.  Apart from agricultural products, non-ad valorem tariff rates also apply to articles of apparel and clothing, footwear and headgear, watches, and precision tools."  

 

Given that non ad valorem tariffs are regarded as a non-transparent form of tariff protection, does the US have any plans to convert their non ad valorem tariffs to ad valorem rates?

ANSWER: The United State remains committed as part of the Doha Round to ensure transparent tariff protection.  In both the agriculture and the NAMA negotiations, efforts are underway to reform or eliminate non-ad valorem tariffs.  The United States will implement whatever modality on tariffs is finally agreed to by all the Parties.

The Secretariat report also notes (p 79) that "Manufacturing tariffs are generally low, but tariff peaks have sheltered a few industries from international competition, for example textiles, clothing, and footwear and leather".  

The USITC (WT/TPR/S/200, p96) identified textiles and apparel as subject to relatively high import barriers and that there would be significant welfare gains if tariffs and other restrictions on these goods were to be eliminated.  What plans are there to review or reduce tariffs on these industries on a unilateral basis?   

ANSWER:  The U.S. is committed to concluding a successful Doha Round this year that achieves new market access for agricultural and industrial products – including textiles and apparel - and services in both developed and emerging market economies.

The fundamental U.S. objective for textiles in the Doha Round, as established by the Trade Promotion Authority (TPA) passed by Congress, is to obtain competitive opportunities for U.S. exports of textiles and apparel in foreign markets substantially equivalent to the competitive opportunities afforded imports in the United States market.  

The USITC (WT/TPR/S/200, p96) identified 12 sectors that are subject to relatively high tariffs, including edible fats and oils and processed fruits and vegetables.  How does the US intend to respond to the USITC's identification of the welfare gains that would result if these tariffs were to be reduced or eliminated? 

ANSWER: Generally, the highest agricultural tariffs maintained by the United States are the over-quota tariffs maintained on products subject to tariff-rate quotas.  These tariff-rate quotas were established during the Uruguay Round negotiations when the United States converted the absolute-quotas on these products into tariff-rate quotas.   The United States will lower these tariffs within the framework of multilateral negotiations where all countries make similar contributions to promoting international trade and consumers’ welfare.

Technical regulations, conformity assessment and standards 

 (WT/TPR/S/200 page 47 and WT/TPR/S/200 pp. 88-89)

The Secretariat report notes that preliminary estimates by the Department of Agriculture for the direct incremental costs associated with the country-of-origin labelling requirement in the 2002 Farm Act range from US$582 million to US$3.9 billion during the first year of application.  Annual costs to the US economy after a ten-year adjustment period are estimated to range from US$318 million to US$596 million.  The benefits derived from country-of-origin labelling are found to be negligible.  The Secretariat report also notes that the Department of Agriculture found little or no evidence that consumers are willing to pay a price premium for country-of-origin labelling or that they would increase their purchases of food bearing the US origin label.

Does the US intend to continue implementing mandatory country of origin labelling, given its high cost and negligible benefits? If so, please explain the reasons for this decision.

ANSWER: 
The U.S. Department of Agriculture (USDA) is required to implement the country of origin labelling program as directed by the 2002 and 2008 Farm Bills.  While the expected benefits from implementation of this rule are difficult to quantify, USDA has received numerous comments from consumers expressing an interest in knowing where their food comes from.  This rule will provide benefits to those consumers who desire country of origin information.

USDA will implement the COOL provisions of the 2002 and 2008 Farm Bills in accordance with the law and in a manner that provides credible country of origin information to consumers with the least possible cost and burden to the production and marketing infrastructure in accordance with the September 30, 2008, implementation date.  

Sanitary and Phytosanitary measures 
(WT/TPR/S/200 page 51 and WT/TPR/S/200 page 52).

The Secretariat notes that typically, the process to approve first time imports of plants, animals and their products into the US takes between two to three years.   New regulations to establish a “notice-based” approval process for fruits and vegetables became effective in August 2007, because APHIS could not keep pace with the volume of import requests by using solely a rulemaking-based review and approval process.

What has been the experience so far with the notice-based process?  What data is available to show that the new process has reduced the time taken to approve first time imports of plants, animals and their products? 

ANSWER:  In July 2007, USG issued a procedure for issuing new and revised phytosanitary import measures. As an alternative to undergoing the formal rulemaking-based process, imports that are eligible can now be approved through a notice-based process. As with the rulemaking-based process, a pest-risk analysis must first be conducted for new fruits or vegetables considered for importation. However, if the risk analysis shows that the commodity’s risk can be sufficiently mitigated by one or more of the five designated phytosanitary measures, a notice announcing the availability of the pest-risk analysis is published in the Federal Register to allow for public comment for 60 days. Barring substantive comments that disprove the findings of the pest-risk analysis, a notice is then published in the Federal Register to announce that the USG will begin issuing import permits for the commodity.

APHIS estimates that it takes a minimum of 18 months to evaluate and approve new import requests under the rule-making system.  However, the process can take 2 to 3 years and longer in some cases. The notices that were published and finalized since the August 16, 2007 implementation date were completed in significantly shorter time periods.  The U.S. is very pleased with its experience with the notice based process.

Agriculture

(WT/TPR/S/200, page 84 and WT/TPR/S/200 page 85)

The Secretariat notes that annual average direct payments to US agricultural producers were US$16.3 billion between 2003 and 2007.  A study by the US Department of Agriculture found that farm programme payments “contain elements that provide incentives for resource use that may be inconsistent with market signals.”  Marketing assistance loans provide an incentive to plant more than would be the case in their absence.    

How does the US intend to reduce this level of support and ensure that farm payments become more consistent with market signals and less trade distorting over time?

ANSWER:  The U.S. operates its farm programs within the disciplines of the WTO Agreement on Agriculture and ensures that its domestic support programs are consistent with its obligations.  For example, payments under the marketing assistance loan program have been properly notified as amber box support since 1995.

Agriculture: Export subsidies 

(WT/TPR/S/200, page 87) 

The Secretariat report notes that under the Dairy Export Incentive Program (DEIP) the United States provides cash bonus payments to exporters of eligible commodities based on the quantity exported.  There have been no bonuses granted under the DEIP since 2004.  Although the DEIP has not been used to provide bonuses to exporters since 2004, the provision has been included in the revised Farm Bill, with language instructing the Secretary to use it to the fullest extent possible.

We note that the DEIP has not been accessed since 2004.  We would be grateful for an update from the US on future plans for the programme?

ANSWER:  The DEIP will be used consistent with our subsidy reduction commitments and as market conditions warrant.

Government Procurement 
(WT/TPR/S/200 page 67)

The Secretariat report notes that US policy with respect to market access for government procurement is based on reciprocity”.  The report goes on to note that “The Trade Agreements Act generally prohibits federal agencies from purchasing goods and services from countries that are not a party to the GPA or other trade agreements that cover government procurement.”

 As a member of APEC and having endorsed the APEC Non-Binding Principles on Government Procurement, including the principle of non-discrimination, does the US consider that its policy on Government Procurement is consistent with those principles?  

ANSWER:  Ensuring fully open and competitive tendering is the fundamental principle of the U.S. procurement system.  At the same time, U.S. law and policy restricts participation by foreign suppliers whose governments have not agreed to provide procedural safeguards and comparable market access opportunities for U.S. suppliers in their government procurement markets.  This purchasing prohibition in the Trade Agreements Act (19 U.S.C. 2501, et seq.)  may be waived for suppliers of any government that agrees to provide such safeguards and access for U.S. suppliers.
Measures Directly Affecting Imports

(WT/TPR/S/200 page 34)

Merchandise Processing Fee (para 58)
According to the U.S. authorities, Congress intended the merchandise processing fee to approximate the cost to CBP of processing the entry of imported merchandise.
  They have also noted that the merchandise processing fee's statutory ceiling was introduced in part "to address GATT concerns".
  The American Jobs Creation Act of 2004 required the Secretary of the Treasury to issue recommendations concerning the possible elimination of fees collected by the Department of Homeland Security, including the merchandise processing fee.
  Such recommendations have not yet been issued.  In the context of the last Review of the United States, the U.S. authorities indicated that they had no intention of eliminating the merchandise processing fee.

“New Zealand notes that The American Jobs Creation Act of 2004 required the Secretary of the Treasury to issue recommendations concerning the possible elimination of fees collected by the Department of Homeland Security, including the merchandise processing fee.

Could the US advise when recommendations concerning the possible elimination of merchandise processing fees be issued? And when a review of fees for possible elimination will then be completed?”

ANSWER:  Elimination of this fee is not currently under consideration.
Excise on Beer (para 62) 
The Secretariat report notes that “Beer (imported and domestic) is subject to a US federal excise tax at a rate of US$18 per barrel of 31 gallons.
  A reduced rate of US$7 is applied on the first 60,000 barrels of beer produced in a year by a domestic brewer with an annual production of two million barrels of beer or less.  Imported beer is not eligible for the reduced rate.”

Note: 60,000 barrels = 7m litres.  2m barrels = 235m litres.  In 2007, NZ beer output totalled 297m litres with the largest brewer (NZ Breweries) accounting for 152m litres (51% annual output).  The top five NZ breweries accounted for 97% of annual output – the remaining 69 breweries are largely in the ‘boutique’ market. The US thresholds seem to give ‘discount’ excise to large brewing concerns.

New Zealand notes that a reduced rate of federal excise tax is applied on the first 60,000 barrels of beer produced in a year by a domestic brewer with an annual production of two million barrels of beer or less.

Could the US explain the rationale for the two levels of federal excise tax?

ANSWER:  The total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production.

Is a ‘domestic brewer with an annual production of two million barrels of beer or less’ considered to be a small enterprise (say, a ‘boutique’ brewer)?

ANSWER:  Yes, according to the U.S. beer industry definition of small enterprise.

Could the US advise how this lower federal excise tax (US$7 as opposed to US$18 per barrel of 31 gallons) is applied to imported product – thereby meeting the terms of Article III, (1) of GATT 1994?

ANSWER:   Since total production of beer and wine by small producers is quite small, and these small producers frequently face higher costs of production, any excise tax advantages offered to these producers have no trade distorting effect.

NORWAY

Investment:
In its report of 5 May 2008 (WT/TPR/S/200) the WTO Secretariat points to changes in the foreign investment regime (CH II, §17-25), particularly with regards to the implementation of FINSA (The Foreign Investment and National Security Act of 2007). Although we clearly recognize the need for measures to protect national security, it is in our view important that these measures are transparent, and that the relevant processes are predictable. We are somewhat concerned that the present legislation and the related regulations which were proposed by the Treasury in the spring 2008 do not fully meet these objectives, particularly as the concept of national security does not appear to be clearly defined.

Norway would therefore greatly appreciate if the US could further outline how the concept of national security is defined in the relevant laws and regulations, and which changes these amendments will entail for foreign economic operators investing in your country. 

ANSWER:  FINSA and Executive Order 11858, as amended, reinforce CFIUS’ focus on genuine national security concerns alone, not economic or other national interests.  Though the regulations do not define the term “national security,” section 721(f) of the Defense Production Act (50 U.S.C. App. 2170(f)), as amended by FINSA, provides an exemplary list of factors that CFIUS will consider in determining whether a transaction presents national security concerns.  Furthermore, as required by FINSA, the Department of the Treasury will be publishing in the Federal Register guidance on the types of transactions that CFIUS has reviewed and that have presented national security considerations.  In addition, adding to the transparency and predictability of the CFIUS process generally, the statute, executive order, and regulations governing the CFIUS process are all publicly available, and the new regulations have been published in proposed form for public comment, and the comments will be fully considered before final regulations are issued. CFIUS also maintains a public webpage describing the review process at http://www.ustreas.gov/offices/international-affairs/cfius/.

Maritime Services:
"With regards to CH IV and Maritime Services in the report of the WTO Secretariat we would greatly appreciate receiving information on and status for any existing or proposed nationality requirements with respect to manning or registration of LNG vessels going to and from the US, either as part of legislation or agreements/arrangements involving the industry or companies and trade unions."

ANSWER:  Congress amended the Deepwater Port Act through the Coast Guard and Maritime Transportation Act of 2006 to develop and implement a program to promote the transportation of LNG to the United States on U.S.-flag vessels.  Under this amendment, the Maritime Administrator must give top priority to deepwater port applicants that commit to utilize U.S.-flag vessels in their port operations. However, the Act has been interpreted to include both domestic and foreign-flag LNG vessels providing gas to deepwater port facilities licensed by the Agency. Based on security and safety considerations the Deepwater Port U.S. Manning Initiative seeks to encourage the employment of highly trained and skilled U.S. mariners to meet the current and forecasted demand for professional mariners in the international LNG shipping industry.  

PAKISTAN

1.
The USTR office issues a watch list for IPR violations every six months and moves ranking of countries in various categories. However, it is not made transparent as to how such ranking is determined. Several times, this ranking is done to force countries to take on TRIPS plus legislation irrespective of their serious efforts they make in enforcing IPR protection.

Could the US Administration please give some details as to what factors are taken into consideration in placing countries on this watch list?

ANSWER:  Each year, as required by U.S. law, the Office of the United States Trade Representative (USTR) issues a Special 301 Report cataloguing specific IPR problems in numerous countries worldwide.  The review of each trading partner’s IPR regime is done on a case by case basis, and all relevant factors are taken into consideration.  USTR considers information submitted by interested stakeholders and U.S. Embassies located in foreign capitals.  In addition, USTR actively encouraged foreign governments to submit material which can be taken into account in these reviews.  A country is placed on the Special 301 list if it is clear that it "denies adequate and effective protection of IPR or fair and equitable market access to U.S. persons that rely upon IP protection."  In addition to citing specific concerns, Special 301 also affords an opportunity to give credit where it is due, such as by improving the standing of countries when there are significant improvements in IPR protection and enforcement.

Are these factors made known to the countries concerned in good time, for them to take corrective measures, if any?  
ANSWER:  The Special 301 process entails ample opportunities for engagement with individual trading partners to discuss IPR concerns and possible ways to address them.  Throughout the course of the year, the United States meets regularly with our trading partners to discuss IPR concerns.  U.S. Embassies are also actively engaged in order to convey specific IPR concerns to host country governments and to discuss potential resolutions.

2.
Exporters of industrial goods from poor countries such as Pakistan pay tariffs which are several times more than those from rich countries. This position may be rectified to some extent if the Doha Round is successfully concluded.  However, this anomaly will not be eliminated all together.  Is the US making any efforts to rectify this situation? 

ANSWER:  The United States is fully committed to a successful and ambitious outcome to the Doha round.

 

3.
Pakistan empathises with the USA on need for rigorous scrutiny for processing visa requests. However the very long processing time and incomprehensible rejections of legitimate business visitors are a major trade impediment. Is the US streamlining the procedures for legitimate businesses entry facilitation? 

ANSWER:  We pursue the dual goals of keeping the United States safe and welcoming qualified nonimmigrants, and both are important. A policy of "secure borders, open doors" is not a contradiction: we can and must guard our country against threats to our security and sensitive technology, while at the same time facilitating legitimate travel. We are constantly working on ways to streamline visa procedures.  The Department of State is moving quickly to make the entire visa process more electronic through an on-line visa application process, an on-line appointment system (which over 70 posts now use), and on-line fee payment. A fully electronic process provides more accurate and verifiable information, allows for fraud screening in advance of the visa interview, increases convenience for applicants, and standardizes the process worldwide.  In January 2008, the Department of State issued guidance authorizing consular officers, in certain circumstances, to waive the nonimmigrant visa interview and fingerprint requirements for some categories of applicants who have previously provided ten fingerprints, been interviewed, and received visas.  A waiver of the interview requirement will not be permissible for applicants who require additional processing.  This procedural change will allow us to focus our interviews on first time and other applicants who require interviews, while facilitating the visa renewals of legitimate travelers.  

 

With limited exceptions, all visa applicants are presumed to be immigrants (and thus not eligible for a nonimmigrant visa) unless and until they satisfy the consular officer that they qualify for a nonimmigrant visa classification.  Because U.S. immigration law places the burden of proof on a visa applicant, the consular officer must consider each applicant for a visa as a business visitor who does not prove nonimmigrant qualifications – including a residence in a foreign country which the applicant has no intention of abandoning, and the temporariness of the visit – to be an immigrant, who may not receive a nonimmigrant visa.  

4.
The US applies various methods of tariff quota allocation in Dairy products. May we have some details and rational for using such methods and the criteria for each method to be applied?

ANSWER:  Different licensing regimes may be based on when the TRQs were put in place.  The original cheese quotas were mainly licensed to historical importers, whereas newer TRQ quantities from the Uruguay Round were largely licensed to importers designated by the exporting country.   Allowing exporting countries to designate importers gives the exporting country the opportunity to get a better price for its exports.  Under the lottery system, qualified importers may apply for several licenses, indicating their priorities.  Applications are selected randomly and awarded their highest priority request until all of the licenses have been allocated.

SINGAPORE

1.
The report states that the SAFE port Act recognises that the 100% scanning requirements could have a significant impact on trade, and offers the possibility of delaying the implementation for specific ports.  However, the Act does not address many issues of responsibilities, implementation and operational processes which create confusion to US trading partners.  How does the US intend to address these issues?

ANSWER:  CPB and DOE have been operating pilot programs to determine how best to implement and operationalize these programs.   Direct experience rather than issuance of a general regulation will yield the best results.  Each port requires unique solutions to complex challenges.  This is our current approach to implementation.

2.
We would appreciate the US' clarification on the following statement in the report which states that "non-tariff import restrictions are maintained largely for non-commercial purposes."  As the 100% scanning requirement is imposed on all US-bound containers, this would seem to constitute a non-tariff barrier.  

ANSWER:  The 100% scanning requirement’s sole objective is to secure the safety of containers entering the United States.  The United States continues to take measures consistent with U.S. WTO obligations that balance the need to facilitate trade with the need to safeguard our homeland and citizens.

SWITZERLAND

REPORT BY THE SECRETARIAT

I.  RECENT ECONOMIC DEVELOPMENTS

(7) Outlook 

Paras 36-38: As a general comment on the Secretariat’s report:  In Part I on Recent Economic Developments, there are a number of figures which are out of date. It is particularly the case for the economic outlook, which refers to figures published for example in mid-July 2007 (CBO forecast) or in October 2007 (IMF forecast).  CBO’s most recent economic projections were released in February 2008 and are significantly lower compared to what is mentioned in the report.  The same is true for the IMF Spring 2008 World economic outlook, which now expects the US economy to grow by just 0.5% in 2008 and by 0.6% in 2009.  Also, the figure for the budget deficit for 2008 (1.1% of GDP) in para. 36 does not take into account the fiscal stimulus package (para. 19). Could the U.S. authorities provide their latest outlook for the U.S. economy ? 

ANSWER: The most recent official projection for the U.S. economy comes from the Board of Governors and Presidents of the Federal Reserve Banks at the meeting of April 29-30. 2008.  In what is referred to as the “Central Tendency”, the Board of Governors and Presidents projected a range of U.S. real GDP growth of 0.3 to 1.2 percent for 2008, 2.0 to 2.8 percent for 2009, and 2.6 to 3.1 percent for 2010.  The central tendency excludes the 3 highest and 3 lowest projections made by the participants.  Projections for other variables were also provided.  The “summary of economic projections” follows the “minutes of the Federal Open Market Committee, April 29-30, 2008” available at the hot link below.

http://www.federalreserve.gov/monetarypolicy/files/fomcminutes20080430.pdf

II TRADE POLICY REGIME - FRAMEWORK AND OBJECTIVES

(3) Foreign Investment Regime 

(ii) Reporting and review requirements
In para. 19, the Secretariat's report indicates that under section 721, the President may suspend or prohibit a covered transaction when there is credible evidence that the foreign entity might take action that threatens to impair national security and no other provision of federal law provides adequate and appropriate authority to protect national security. The President must decide whether to take action under section 721 within 15 days of the completion of a formal CFIUS investigation.  Could the U.S. authorities indicate on the basis of which specific criteria the President is likely to suspend or prohibit a transaction and whether a "de minimis" clause may apply for the financial value of the transaction to be submitted to these procedures ?  If so, what is this de "minimis" applicable level ?

ANSWER:  The Foreign Investment and National Security Act of 2007 authorizes the President to suspend or prohibit a transaction, regardless of its size, but only if he finds that there is credible evidence to believe that the foreign person exercising control over the U.S. business might take action that threatens to impair national security, and other laws do not provide adequate and appropriate authority to protect the national security.  Further, section 721 authorizes CFIUS, where appropriate, to impose conditions or enter into mitigation agreements with parties to resolve national security concerns.  CFIUS seeks to resolve concerns in this way, rather than recommend that the President prohibit a transaction. 

Para. 216: Could the U.S authorities explain what is understood by “limited immunity from antitrust laws” for export activities as mentioned in the Secretariat’s report? Which export activities are covered by this measure ? Also, the Secretariat's report indicates that international ocean carriers are allowed to engage in conferences (price-fixing arrangements) by the Shipping Act of 1984. Could the U.S. authorities explain the reasons behind such an exception to antitrust legislations?
ANSWER:  In paragraph 216 reference is made to the Shipping Act, which text includes the statement that “international ocean carriers are allowed to engage in conferences (price-fixing arrangements) by the Shipping Act of 1984 if they are not contested by the Federal Maritime Commission. We wish to clarify that no immunity is made available to owners of cargo or exporters of commodities under the Shipping Act of 1984, as amended by the Ocean Shipping Reform Act of 1998 (“OSRA”). The immunity referenced in the latter statutes apply solely to agreements between ocean common carriers (or between marine terminal operators) to discuss or regulate international transportation rates, conditions of service, or otherwise engage in cooperative working arrangements relating to transportation services.  The limited immunity available to parties of agreements filed with the Commission pursuant to the Shipping Act is available equally to transportation of imports and exports in the United States foreign ocean borne commerce. 

Regarding the ability of ocean common carriers to form conferences with authority to discuss and agree upon prices under the Shipping Act, the number of rate-making conferences has gone from 35 conference agreements on file with the Commission in 1998 to eight conference agreements currently on file. The emergence of global markets, the improved service of non-conference carriers, and the deregulatory nature of OSRA are catalysts that have contributed to the restructuring of the liner shipping industry. This has led to the virtual elimination of traditional conferences and a dramatic increase in efficiency-enhancing operational types of agreements, such as vessel-sharing and space charter agreements.

Significantly, the European Union decided to eliminate a longstanding bloc exemption which has permitted rate-making agreements in foreign trades of the European Union. The repeal of the bloc exemption is set to expire in October of this year, and such repeal will directly affect transportation services currently offered in trades between the EU and the United States. Nonetheless, we estimate that only 6 agreements currently filed with the Federal Maritime Commission will need to be restructured or eliminated to ensure compliance with EU guidelines. The Commission expects to monitor the transition from the bloc exemption environment and the Commission’s Bureau of Trade Analysis (“BTA”) will study the effects of the repeal of the exemption on the U.S. trades. This examination will be conducted as an adjunct to BTA’s on-going program that monitors competitive and economic conditions within the U.S. ocean liner trades and the activities of liner carriers operating under agreements.  This study will include a before-and-after comparison of market conditions within the U.S. trades that would be most affected by the bloc exemption repeal.

III. TRADE POLICIES BY MEASURE 

(1) Measures Directly Affecting Imports

(i) Customs procedures
In para. 23, the Secretariat's report indicates that CBP must submit to Congress an evaluation of the feasibility and cost of expanding the scan-programme currently being rolled out in a pilot programme within 180 days of the programme's full implementation. Could the U.S. authorities indicate whether the feasibility-analysis includes an explicit appreciation of compatibility of Section 1701(b) of Public Law 110-53 with WTO rules, compatibility which currently is implicitly assumed by Art. 9 ? Can the U.S. authorities give some indication as to when and under which procedure the report is likely to be dealt with by Congress ?
ANSWER:  Customs and Border Protection (CBP) and the Department of Energy (DOE) continue to study and evaluate the results of the Secure Freight Initiative (SFI) pilot programs.  All data gathered from these pilot programs will be reported to our Congress.  Any decision on the expansion of SFI will be informed by the information yielded from the initial pilot ports.  Any expansion will be done in a reasoned, responsible, and risk-based manner.

Para. 24 of the Secretariat's report states that specific ports may be exempted from implementation of the prohibition for renewable two-year periods under the condition that they are certified by the Secretary as meeting at least two of six conditions listed in Section 1701(b) of Public Law 110-53. Could the U.S. authorities provide further information with respect to the criteria and the thresholds that will be used in determining "sufficiently low false alarm rates" (al. B), "the impact on trade capacity" (al. E) as well as "the flow of cargo" (al. E) ? 

ANSWER:  The United States is continuing to study and evaluate the pilot programs now in place, which will inform further decision-making.

(2) Measures Directly Affecting Imports
(vi) Anti-dumping and countervailing measures  

In para. 65, the Secretariat's report suggests that the United States considers that effective rules on anti-dumping and subsidies are necessary to address injurious dumped and subsidized imports and can also contribute toward sustaining support for further trade liberalization. Could the U.S. authorities indicate whether this is a majority view in the U.S. agriculture and manufacturing sectors? Also, could the U.S. authorities indicate whether they also consider that anti-dumping measures are contributing toward sustaining international support for further trade liberalization?
ANSWER:  The United States believes that effective rules on antidumping and subsidies can contribute toward sustaining support for further trade liberalization.  The United States has a clear mandate from the Congress to maintain the strength and effectiveness of its trade remedy laws.  

Trade remedies are a central feature of the multilateral trading system.  The world trading community has explicitly provided for the use of anti-dumping and countervailing duty remedies since the conclusion of the General Agreement on Tariffs and Trade in 1947.  The reasons for this consensus can best be understood in the broader context of the trade-liberalizing agreements of which trade remedies form a central part.  For example, while trade liberalization resulting from the Uruguay Round has led to increased trade overall, it has also left markets more open to unfair trade practices.  Trade remedy rules assist in the promotion of trade liberalization efforts by reassuring domestic producers and workers that a remedy exists to address the unfair trade practices of injurious dumping and subsidization. 

(4) Other Measures Affecting Production and Trade
(iii) Competition policy 
Para. 216:  Could the U.S authorities explain what is understood by “limited immunity from antitrust laws” for export activities as mentioned in the Secretariat’s report? Which export activities are covered by this measure? Also, the Secretariat's report indicates that international ocean carriers are allowed to engage in conferences (price-fixing arrangements) by the Shipping Act of 1984.  Could the U.S. authorities explain the reasons behind such an exception to antitrust legislations ?

ANSWER:  In paragraph 216 reference is made to the Shipping Act, which text includes the statement that “international ocean carriers are allowed to engage in conferences (price-fixing arrangements) by the Shipping Act of 1984 if they are not contested by the Federal Maritime Commission. We wish to clarify that no immunity is made available to owners of cargo or exporters of commodities under the Shipping Act of 1984, as amended by the Ocean Shipping Reform Act of 1998 (“OSRA”). The immunity referenced in the latter statutes applies solely to agreements between ocean common carriers (or between marine terminal operators) to discuss or regulate international transportation rates, conditions of service, or otherwise engage in cooperative working arrangements relating to transportation services.  The limited immunity available to parties of agreements filed with the Commission pursuant to the Shipping Act is available equally to transportation of imports and exports in the United States foreign ocean borne commerce.

 (iv) Government procurement

Para. 226: According to the Secretariat's report, 31.7% of contracts reported were awarded in FY2005 to set-aside preferential programmes, especially to small businesses (21.1%) and small disadvantaged businesses (5.7%).  Also, as stated in para. 246, procurement policy seeks to increase the participation of small businesses, veteran-owned small businesses, small disadvantaged business (SDBs), and women-owned small businesses.  Being aware that the thresholds evidenced in para. 240 and applied by the U.S. authorities to the 39 other members of the GPA are higher than those supposed to apply to the set-aside programmes, could the U.S. authorities evaluate the effects of the set-aside programmes and policies on the market access for Members of the GPA ? What are the prospects to see the SMEs from those countries treated equally as SMEs located in the U.S. ?  How do the set-aside programmes apply to contracts for which global values are higher than the thresholds of the GPA ? Do the U.S. authorities envisage to create specific measures designed to facilitate the participation of SMEs in bigger contracts ? 

ANSWER:  Under the WTO Agreement on Government Procurement (GPA), the United States has stated in its General Notes that the GPA does not apply to set asides on behalf of small and minority businesses.  The small business set aside program is mandated by the Small Business Act (15 U.S.C. 631, et seq.), and may be modified by the U.S. Congress.  U.S. Federal procurement data is available in the Federal Procurement Data System (FPDS) at the beginning of each fiscal year and all reports are available by accessing https://www.fpds.gov.  
Para. 235 : The Clinger Cohen Act of 1996 establishes the use of a two-phase selection procedure for entering into a contract for the design and construction of a public building facility. Could the U.S. authorities provide additional information regarding the differences, if any, with respect to the procedures offered by the GPA which are open, selective and limited tenderings?
ANSWER:  The requirements of the two-phase selection procedure are set out in FAR subpart 36.3 (Two-Phase Design-Build Selection Procedures).  Phase 1 is an open competition that selects offerors which can submit proposals for phase 2.  Phase 2 is a type of selective tendering.  

Para. 252 :  The U.S. Administration adopted a new reciprocity approach to sub-federal procurement in three FTAs (Colombia, Panama, and Peru). Could the U.S. authorities elaborate on the new approach in reciprocity? Are there any prospects for members of the GPA to benefit from an enlarged market access on the basis of reciprocity?
ANSWER:  The reciprocity approach has only been used in three FTAs (Colombia, Panama, and Peru).  Under that approach, if a State government agreed to allow non-discriminatory access to its procurement to suppliers from the FTA partner, then businesses from that State would enjoy the same access to sub-central procurement in that country.  However, if a State did not authorize coverage of its procurement under the FTA, its businesses were not ensured non-discriminatory access to the sub-central procurement of the FTA partner.  Eight states and Puerto Rico agreed to cover procurement under these FTAs.  The reciprocity approach was not used when States were asked to authorize coverage of their procurement under the GPA.  The United States has no plans to apply this approach to the GPA.

IV. TRADE POLICIES BY SECTOR

(2) Agriculture

(ii) Border Measures 

Para 20 of the Secretariat's report suggests that the United States apparently allocates certain Tariff Quota Shares by lottery.  Could the U.S. indicate precisely to which products and tariff lines this applies, and what conditions must be fulfilled to participate in the lottery ? Furthermore, do the U.S. authorities consider this method to be compatible with the Agreement on Import Licensing procedures? 

ANSWER: No TRQ shares are allocated by lottery.  However, some import licenses used within these TRQs are allocated by lottery under the Dairy Import Licensing program.

    

Most dairy products under TRQs require licenses.  The Notes at the beginning of Chapter 4 of the HTSUS indicate the tariff lines for which import licenses are required.  Under the dairy import licensing program, there are three types of licenses which indicate the manner under which the license was issued: designated, historical, and lottery.  Under designated licenses, the country to which the TRQ is assigned designates the importer.  Historical licenses, originally parceled to historical importers at the time TRQs were first established, are renewable every year.  Lottery licenses are issued to applicants on a random basis and must be applied for each year.  Historical license quantities are temporarily or permanently transferred to the lottery when historical holders do not utilize them.  This is intended to assure the fullest utilization of TRQs possible in accordance with market demand.  

To participate in the program, regardless of the type of license (historical, designated, or lottery), importers must apply and meet eligibility requirements, including the requirement that they have been importing or exporting at least prescribed minimum amounts of some type of dairy product.  The program requirements are stipulated under the licensing regulations, found in 7 CFR Part 6.  We consider this method to be fully compatible with the Agreement on Import Licensing Procedures.

Para 25/Table IV.1 of the Secretariat's report: This paragraph attributes the huge increase in Green Box spending for the years 2002 through 2005 to higher expenditures in food aid, particularly domestic food stamps programmes. Could the United States provide a more detailed explanation of the changes that have led to this increase of 21 billion USD? How has domestic food aid policy evolved since 2002?

ANSWER:  Payments under most U.S. nutrition programs (domestic food aid) are mandatory, meaning they are not subject to an annual budget limitation.  The 2002 Farm Act set the program parameters for 2002 - 2007, and the programs rules remained basically unchanged for that period.  The increased demand for food assistance reflects primarily changes in economic circumstances, meaning more people apply for assistance.

Additional details about spending under particular domestic food aid programs are included in the U.S. domestic support notifications to the Committee on Agriculture.

(4) Manufacturing  

Para. 78:  In light of the important potential welfare gains for the United States economy of a further lowering of tariffs on manufactured goods - as estimated by the US International Trade Commission - do the U.S. authorities plan to reduce the relatively high tariffs in the 12 sectors mentioned in the Secretariat’s report?
ANSWER:  The United States strongly supports multilateral trade liberalization and is committed to an ambitious and comprehensive result in the WTO Doha Round.  We are prepared to make significant market access commitments provided other Members make meaningful contributions as well. 

( The term “2008 Farm Bill” in these answers refers to legislation (bill number H.R. 6124) currently pending in Congress.  The large majority of the provisions in H.R. 6124 were enacted by Congress on May 22, 2008, as Public Law 110-234.  If H.R. 6124 becomes law, it would take the place of Public Law 110-234.


� Phytosanitary principles for the protection of plants and the application of phytosanitary measures in international trade. 2006. ISPM No. 1, FAO.


� Guidelines for a phytosanitary import regulatory system. 2004. ISPM No. 20, FAO.


� Agreement on the Application of Sanitary and Phytosanitary Measures. 1994. World Trade Organization.
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