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FOLLOW-UP QUESTIONS FROM CANADA

Questions 1-2

Canada Question 80
Section 4.1.1. Agriculture – Main features (4.2)
The Secretariat report notes in table 4.1 "Value of U.S. production, 2008-15", that the value of milk production for 2015 is significantly lower than that of the two previous years.
Could the U.S. explain this decrease in milk production value?
RESPONSE: Milk prices were significantly lower in 2015 than in the two preceding years.

Follow-up question: 
 
1. Could the U.S. please provide an explanation of why milk prices were significantly lower in 2015 than in 2014 and 2013?

RESPONSE:  Milk and dairy product prices reached record high levels in 2013 and 2014.  In response, global milk production increased.  Major dairy producers including Australia, Canada, India, the EU, and the U.S. increased milk production in 2015 compared to previous years.  Increased supply and weaker demand in major importing countries put downward pressure on prices in 2015.

2. Using the same source as the data in the report (USDA National Agricultural Statistics Service online), the U.S. milk production volume (in pounds) was also comparatively higher in 2013 and 2014 than in 2015, or other years. Could the U.S. explain why prices were higher in 2014 and 2013 (compared to 2015 prices), but production volumes also remained high during those years? If the U.S. was over producing, what happened to the milk which was overproduced?

RESPONSE:  Canada states that “the U.S. milk production volume (in pounds) was also comparatively higher in 2013 and 2014 than in 2015, or other years.”  According to the referenced USDA National Agricultural Statistics Service website, total production in 2015 increased from 2013 and 2014.  As explained in the answer to question 1, increased production was a response to record high prices in 2013 and 2014.

U.S. dairy producers respond to market signals, and therefore experience fluctuations in prices as a result of changes in supply and demand.  


QUESTIONS FROM CHILE - TPR US 2016

Documents: WT/TPR/G/350 and WT/TPR/S/350

I. Report by the Secretariat 

Question 1
2.2 Trade Policy Formulation and Objectives
2.2.1 Trade policy objectives
Paragraph 2.8

As regards the Agricultural sector and the United States’ desire to establish additional disciplines in the use of geographical indications:

1. Chile would like the United States to please provide more background on the disciplines being developed in this regard and their meaning and scope.

RESPONSE: Under the Bipartisan Congressional Trade Priorities and Accountability Act of 2015, the principal negotiating objective of the United States with respect to agriculture is to obtain competitive opportunities for United States exports of agricultural commodities in foreign markets substantially equivalent to the competitive opportunities afforded foreign exports in United States markets and to achieve fairer and more open conditions of trade in bulk, specialty crop, and value added commodities, including by "eliminating and preventing the undermining of market access for United States products through improper use of a country’s system for protecting or recognizing geographical indications, including failing to ensure transparency and procedural fairness and protecting generic terms."

Question 2
3.3 Measures Affecting Production and Trade
3.3.6 Intellectual property rights
3.3.6.7 Copyrights

2. Chile would like the United States to please provide additional information on the implementation of Article 14 of the TRIPS, as regards the protection of performers, producers of phonograms (sound recordings) and broadcasting organizations.

RESPONSE: The United States provides protection for performers via statutory and common law.  Section 1101 of the Copyright Act prohibits the fixation of a live musical performance or the reproduction of such a performance from an unauthorized fixation, without the authorization of the performer. To the extent a performer is an author, that performer is a copyright owner under U.S. law and therefore has the exclusive rights provided under Section 106 of the Copyright Act.

Sound recordings are considered copyrighted works, and producers of sound recordings are considered authors and/or copyright owners under the Copyright Act and therefore have exclusive rights under Section 106, including that of reproduction.

The United States provides protection for broadcast signals, along with the content of the signal and technical measures used in connection with the signals and content, under U.S. copyright law and telecommunications law.  Under the U.S. Copyright Act, the copying and distribution of broadcast copyrighted works, including material that is fixed simultaneously with the transmission, is prohibited.  Such unauthorized copying and distribution in the law also prohibits the interception of cable and satellite signals under the criminal code and telecommunication law.  See 18 U.S.C. § 2511; 47 U.S.C. §§ 553, 605. There are five federal statutes that further protect cable and satellite systems by criminalizing the trafficking in devices that facilitate the interception of a signal carrying protected content.  See 18 U.S.C. §§ 1341, 1343 and 2512; 47 U.S.C. §§ 553, 605.

With respect to rental rights for producers and other right holders in phonograms under TRIPS Article 14.4, Section 109(b) of the U.S. Copyright Act prohibits an owner of a phonorecord that embodies a sound recording or musical work from renting it to the public for direct or indirect commercial advantage.

The general term of protection for copyright in a work under Section 302 of the U.S. Copyright Act is the life of the author plus 70 years.  For works made for hire, the term is 95 years from first publication, or 120 years from creation, whichever is shorter.  In both instances, the term exceeds the TRIPS minimum of 50 years from the end of the calendar year in which a fixation was made or a performance took place, required by Article 14(5).

Section 104A of the U.S. Copyright Act implements Article 18 of the Berne Convention, restoring copyright in certain foreign works that enjoy copyright protection in their source country.

Question 3
3.1.6 Import prohibitions, restrictions, and licensing 
3.1.6.2 Import licenses 
Paragraph 3.59

There is mention of a Steel Import Monitoring and Analysis [SIMA] System that would make statistical data available in advance of the full trade data release. Mention is also made of licensing requirements being applied to all basic steel mill imports.

3. Chile would like the United States to please explain the reasons for the implementation of the Steel Import Monitoring and Analysis System and the specific licensing requirements described for all basic steel mill imports.

RESPONSE: The purpose of the SIMA system is to provide to the public statistical data on steel imports entering the United States roughly five weeks earlier than it would otherwise be available. Aggregate data collected from the steel import licenses are made available to the public on a weekly basis following review by the Department of Commerce.

Question 4
3.2.5 Export finance, insurance and guarantees 
3.2.5.1 United States Export-Import Bank (EXIM)
Paragraph 3.160

“Section 55002 of Public Law 114-94 [FIXING AMERICA'S SURFACE TRANSPORTATION ACT] provides that the United States shall initiate and pursue negotiations with other major exporting countries, in order to substantially reduce, with a view to eventually eliminating (in 2025), subsidized export-financing programs and other forms of export subsidies. The law further establishes that the United States shall initiate and pursue negotiations with non-OECD members to bring those countries into a multilateral agreement establishing rules and limitations on officially supported export credits. In June 2016, the Administration presented to Congress a report, not for public release, regarding its strategy for export credit negotiations.” 

4. Chile would appreciate the United States expanding on the progress made in negotiations to substantially reduce, with a view to eventually eliminating (in 2025), subsidized export-financing programs and other forms of export subsidies, as described in Paragraph 3.160.

RESPONSE: The United States is negotiating in the International Working Group on Export Credits (IWG) towards new global guidelines on official export credit support.

Question 5
3.1.7 Anti-dumping, countervailing, and safeguard measures 
3.1.7.1 Legislation and enforcement 
Paragraph 3.73

The ITA describes antidumping calculation methods as follows: “In market-economy calculations, the ITA bases normal value (NV) on the company's actual costs and prices in the comparison market, which can be either the home country of the respondent or another suitable third country. If the ITA does not find a suitable comparison market, it bases NV on the constructed value (CV) which is a cost-based build-up of a surrogate price.”

5. Chile would appreciate the United States clarifying if, in determining normal value in a market economy, the ITA may always choose between using data on costs and prices of a suitable third country and using the constructed value.  Chile would appreciate a more detailed explanation of the choice between these two methodologies. 

RESPONSE: The United States cannot answer this question in the abstract.  The determination as to what methodology and data to apply depends on the facts and circumstances of a specific proceeding.

Question 6
3.1.7 Anti-dumping, countervailing, and safeguard measures 
3.1.7.1 Legislation and enforcement 
Paragraph 3.74

Antidumping and countervailing duty investigations may be suspended, in certain circumstances, when there is an agreement to temporarily restrict exports or eliminate their detrimental effect. In the case of antidumping investigations, suspension agreements allow exporters that account for substantially all of the imports of a given product under investigation to agree to temporarily restrict exports or accept price commitments. In non-market economies, antidumping suspension agreements may combine price commitments with additional measures to prevent price suppression or price undercutting. In the case of countervailing duty investigations, the government allegedly granting the subsidy may agree to eliminate it, neutralize the net subsidy entirely, or suspend or limit exports of the good to the United States.  Any agreement that a WTO Member considered a market economy signs for the purpose of suspending an antidumping investigation may entail price commitments alone. Agreements related to investigations into countervailing duties may also involve quantitative restrictions.

6. Chile would like the United States to please indicate the form that quantitative restrictions normally take, in the context of the countervailing measures mentioned at the end of Paragraph 3.74. 

RESPONSE: A quantitative restriction in a countervailing duty suspension agreement would likely take the form of an annual export limit on the quantity of subject merchandise that could be exported to the United States, over the duration of the agreement.  The foreign government signatory would in most cases institute a type of export licensing system to ensure compliance with such export limits.

Question 7
3.3.2 Subsidies and other state aid
Paragraph 3.175

The United States, like other WTO Members, notifies the WTO of its subsidy programs, regardless of the legal status of the subsidies as to specificity or whether they might be appealable or in other ways subject to the Agreement on Subsidies and Countervailing Measures. The last subsidies notification covers fiscal years 2013 and 2014. Apart from the agricultural sector, the vast majority of federal subsidies are allocated to the energy sector (Table 3.15). Additionally, at the sub-federal level, there are numerous energy-related support mechanisms in place, especially with regard to renewable energy (Table A3.4).

7. As mentioned in Paragraph 3.175, aside from the agricultural sector, the vast majority of federal subsidies go to the energy sector, and at the sub-federal level, there are numerous energy-related support mechanisms in place. Chile would like the United States to please provide greater detail on supports provided to the coal sector, specifically with regard to its transport and distribution. 

RESPONSE: Please see the most recent subsidy notification of the United States (G/SCM/N/284/USA; 18 November 2015).

Question 8
3.1.8 Standards and other technical requirements 
Paragraph 3.107:

8. Chile would like the United States to please indicate  the international accreditation organizations to which the NIST belongs.

RESPONSE: U.S. private sector and government accreditation bodies are signatories to the International Laboratory Accreditation Cooperation (ILAC) Mutual Recognition Arrangement (MRA), and members of the ILAC's regional subsidiaries the Asia Pacific Laboratory Accreditation Cooperation (APLAC) and the Inter American Accreditation Cooperation (IAAC).  U.S. private sector and government accreditation bodies are also signatories of the International Accreditation Forum (IAF) Multilateral Recognition Agreement (MLA), and members of applicable sub or regional accreditation bodies including the Inter American Accreditation Cooperation (IAAC) and Pacific Accreditation Cooperation (PAC).   The National Voluntary Laboratory Accreditation Program (NVLAP), which is a program run by NIST, is also a full member of ILAC, APLAC and IAAC.   

Question 9
Paragraph 3.108 

9. Chile would like the United States to please indicate the length of time it takes the NIST Standards Coordination Office to respond to WTO members’ comments or observations about published proposals for Technical Requirements and Compliance Assessment Procedures.

RESPONSE: NIST is responsible for responding to information requests from other WTO Member national enquiry points and constituents.  NIST transmits comments or queries it receives from WTO Members on U.S. notified proposed measures to the relevant U.S. regulatory agency within one or two days. 

In the case of a rule-making, U.S. regulators take into account comments received from trading partners during the rulemaking process, and respond to substantive comments in the final rule, which is published in the Federal Register, the national gazette of the United States.  

If a U.S. regulatory authority has specific comments or questions concerning a WTO Member comment submission received through the Inquiry Point on a notified measure, the Inquiry Point will convey those comments or questions from the U.S. regulator to the Member as soon as those comments or questions are received by the Inquiry Point from the U.S. regulator. 

Question 10
Paragraph 3.110

10. Chile would like the United States to please indicate which countries, in addition to Canada and Mexico, are currently working on international cooperation on regulations, and in which sectors.  Chile would also like to know the criteria used to select these countries. 

RESPONSE: The United States uses a variety of mechanisms for international regulatory cooperation, which may include establishing formal intergovernmental structures as well as simply pursuing mutual interest in a topic between a U.S. regulatory agency and one or more foreign counterparts outside of formal arrangements.  Relevant committees of bilateral FTAs can serve as forums to explore reducing unnecessary technical barriers to trade, including those presented in the regulatory context.  The United States also participates in three bilateral regulatory cooperation forums aimed at promoting regulatory best practices and aligning regulatory approaches in economically significant sectors.  The bilateral forums with Canada and Mexico grew out of NAFTA cooperation and are well suited to focus on longstanding challenges presented for countries sharing borders and a highly integrated market.  In addition,  the United States has engaged with the European Union (EU) to deepen cooperation in specific regulated sectors in the context of the Transatlantic Trade and Investment Partnership (TTIP) negotiations as well as through the Transatlantic Economic Council, which has recently focused on reinforcing cooperation in important areas affecting innovative growth markets and technologies, such as electrical vehicles and smart grids, energy efficiency, nanotechnology, e-health and cloud computing.  

The United States also pursues international regulatory cooperation through its participation in international organizations such as the OECD, WHO, and standards development organizations; regulator-to-regulator dialogues, such as the International Medical Device Regulatory Forum (IMDRF); and regulatory cooperation efforts through regional fora, such as APEC, where we have collaborated with Chile in the Wine Regulator Forum and Food Safety Cooperation Forum.

Regulatory cooperation of the kind undertaken in the U.S.-Canada RCC is guided by Executive Order 13609, issued by President Obama on May 1, 2012.  Guidelines on the applicability and implementation of that Order describe the considerations that would be relevant factors for evaluating the potential value of embarking on a regulatory cooperation council and regulatory cooperation activities with another country. See:
https://www.whitehouse.gov/sites/default/files/omb/inforeg/eo_13609/eo13609-working-group-guidelines.pdf.  These include, for example, whether the other country’s regulatory process is sufficiently guided by Good Regulatory Practices.

Question 11
Table 2.2

“Some restrictions on foreign investment, July 2015” in Paragraph 2.40, establishes certain sectors and provisions in which the United States restricts investment. 

11. Chile would like the United States to please indicate if there are citizenship or nationality requirements for ship captains that conduct activities in territorial waters and the type of restrictions that exist for cabotage.

RESPONSE: Please refer to 46 U.S.C. Chapters 121 & 551 for a description of requirements relating to the carriage of goods and passengers between two points in the United States.  As indicated, both cargo and passenger service between two points in the United States – whether directly or via a foreign port – is inter alia, reserved for ships on which 100% of the officers and at least 75% of the unlicensed seamen are U.S. citizens.

Question 12
Table 2.2
The table reflects the existence of foreign ownership restrictions for radio licenses in the telecommunications sector.

12. Chile would like the United States to please provide additional information on whether, in this field, there are measures taken based on reciprocity.  If so, which ones? 

RESPONSE: Apart from Direct-to-Home/Direct Broadcasting satellite services, the United States maintains no reciprocity-based measures in the telecommunications sector.

Question 13
Table 2.3

The table reflects the transactions covered, executive orders and mitigation measures adopted between the year 2011 and 2014. 

13. Chile would like the United States to please indicate the cases in which transactions were blocked for posing a threat to national security.  Specifically, Chile requests the United States indicate the type of investment involved in a transaction blocked by executive order in 2012. 

RESPONSE: The CFIUS Annual Report describes covered transactions reviewed by the Committee and perceived adverse effects of select covered transactions.  See https://www.treasury.gov/resource-center/international/foreign-investment/Pages/cfius-reports.aspx.

Question 14
4.2.3 Transportation
Paragraph 4.128

It is stated that the United States continues to grant various types of preferential treatment to national maritime and air transport companies. In some cases, funding assistance to the transport sector is tied to industrial policy in other related fields (such as shipbuilding). 

14. Chile would like the United States to please specify what the funding assistance to the transport sector entails. 

RESPONSE: Preferences that the United States accords to domestic carriers in aviation or maritime transport are identified in the Report by the Secretariat in 4.2.3.1 Air Transport and airports (4.129-4.142) and 4.2.3.2 Maritime transport, port services, and shipbuilding (4.143-4.166).

Question 15
Paragraph 4.143

It is stated that (…) The size of the United States flagged fleet under private ownership has steadily declined over the years:  at the beginning of August 2016 there was a total of 171 privately owned ships, representing 7.9 million tons of deadweight, compared to 282 ships representing 12 million [tons of deadweight] in 2000. 

15. Chile would like the United States to please expand on the reason for this decline.

RESPONSE: This decline is largely the result of reductions in the volume of available cargo for transport and a sharp decrease in the number of tank vessels.

Question 16
3.1.3 Rules of origin
Paragraph 3.1.3.4

Certificates of origin: “An importer must certify the origin of a good to claim preferential agreement.  Though NAFTA requires the certificate of origin be in a specific format, most other free trade or preferential treatment agreements do not. The importer must present the certificate of origin or other supporting documents, which must be presented to CBP upon request.”

16. Chile would like the United States to please clarify whether the importer is obligated to certify the origin of goods even when an importer has a certificate of origin issued by an exporter or producer. 

RESPONSE: An importer is not obligated to provide a separate certification of origin if the importer relies on a certification of origin issued by an exporter or producer when making a claim for preferential tariff treatment.

II. Report from the Government 

4. TRADE POLICY DEVELOPMENTS SINCE 2014
4.1 WTO agreements and initiatives

Question 17
Paragraph 4.10
It is stated that, “In order to ensure compliance with WTO Agreements, the United States has been one of the countries that has most availed itself of WTO dispute settlement procedures.”

17. Chile would like the United States to please provide additional information on the implementation status of DSB recommendations and resolutions with respect to the United States dispute involving Section 211 of the Omnibus Appropriations Act of 1998 (“Havana Club”).

RESPONSE: The United States notes that the WTO Appellate Body found that Section 211(a)(1) was not inconsistent with the WTO obligations of the United States.  Furthermore, the Appellate Body did not question the right of the United States to refuse recognition “in its own territory [to] trademarks, trade names or other rights relating to any intellectual property or other property rights that … have been expropriated or otherwise confiscated in other territories.”  See Appellate Body Report, para. 362. The United States refers to its statements on this matter in the Dispute Settlement Body.

Question 18
Paragraph 4.2.7: Trade between the United States and the European Union.

18. Chile would appreciate additional information on the status of negotiations and matters contained in the Agreement.

RESPONSE: The United States and the European Union (EU) completed the 15th round of T-TIP negotiations in New York City in October 2016.  As outlined in the 2016 U.S. TPR Government Report, significant progress has been made toward completing negotiation of a comprehensive agreement, particularly in the elimination of duties and in advancing a number of important regulatory issues.  While differences remain in several key areas, the work of negotiators over the past three years has brought greater clarity to our differences and enabled both sides to explore potentially promising avenues for reconciling them. The United States and EU are continuing technical work in order to memorialize the progress achieved so far in the negotiations for consideration by the next U.S. administration.

WTO TRADE POLICY REVIEW OF THE UNITED STATES

December 19&21, 2016, Geneva
Follow-up Questions from the P. R. China

PART I.  QUESTIONS BASED ON REPORT BY THE SECRETARIAT (WT/TPR/S/350)

Question 1
Page 45,para 3.40

The American Manufacturing Competitiveness Act of 2016 (PL 114-159) provides a new process for the consideration of temporary tariff suspensions. Enterprises seeking tariff relief are to petition the USITC, which will examine such petitions, receive comments, and issue a report to Congress providing specified findings on the requested duty suspensions and reductions. Based on such a report, Congress will consider a miscellaneous tariff bill that could authorize tariff relief.

1. According to the American Manufacturing Competitiveness Act of 2016, which products (commodity names and tariff lines) are subject to temporary tariff suspensions? When and how was the information released?

RESPONSE: Currently, no such temporary measures are in effect. As noted, the American Manufacturing Competitiveness Act of 2016 (the Act) establishes a new procedure for the filing of requests for duty suspensions or reductions. Under the new procedure, likely beneficiaries of such suspensions or reductions had an opportunity to file a petition directly with the U.S. International Trade Commission between October 14, 2016, and December 12, 2016. In January 2017, the Commission is scheduled to issue a Federal Register notice soliciting public comments on accepted petitions. In August 2017, the Commission is scheduled to submit its final report on temporary tariff suspensions to Congress. Additional information about temporary tariff suspensions can be found on the Commission’s website at http://usitc.gov.

Question 2
Page 88, para 3.211

2. The BAA is not applicable to services. Are all the enterprises registered in the United States (local legal persons) regarded as domestic service providers and enjoy national treatment in government procurement activities?

RESPONSE:  Subpart 25.402(a)(b) of the Federal Acquisition Regulations notes that a federal government “contracting officer shall determine the origin of services by the country in which the firm providing the service is established.”

Question 3
Page 105, para 4.1&4.2 
Page108，para4.7&Tabe 4.4

3. Since the United States already enjoys the most competitive agriculture in the world, what is the consideration of the government in applying to many agricultural products the Price Loss Coverage programme, the Agricultural Risk Coverage programme, the Marketing Loan Programme and other price support programmes that are linked to current prices of agricultural products? Has the Federal Government evaluated how these agricultural product price support programmes have distorted the prices and markets of agricultural products in the United States and the world? If yes, what are the evaluation results?

RESPONSE: Price Loss Coverage (PLC), and Agriculture Risk Coverage (ARC) were authorized by the 2014 Farm Bill.  They have been appropriately notified to the WTO COA in the 2014 DS:1 notification.  

Question 4
Page 111, para4.1.2.4 

The USDA Commodity Credit Corporation (CCC) provides marketing assistance loans to eligible producers of the covered commodities.[footnoteRef:1] Marketing loans allow producers to delay sales from normal harvest time (or shearing, for wool) until market conditions are favourable. Loan rates have been set well below current market prices and current production costs in recent years, and the marketing loan programme is thus designed to provide income support at times of low commodity prices. [1: ] 


4. Has the ultra-low loan rates provided by the Government of the United States to domestic agricultural production constituted a relative policy advantage compared to  the relatively high interest rates provided by other developing countries to their agricultural production? Since the marketing loan programme offers a loan rate which has a proportional relationship with the market prices of agricultural products, does it mean that the marketing loan programme is a minimum purchase price policy? The marketing loan programme has been in existence since the 1930s, and the United States already realized the whole process mechanization in the farming and harvesting of staple agricultural products by and large in 1968. What was the role played by this policy in raising the incomes of American farmers and enabling them to purchase large-scale agricultural machinery and other inputs to realize agricultural modernization?

RESPONSE: The interest rate charged on a marketing loan is set at one percentage point above the Commodity Credit Corporation’s cost of borrowing from the U.S. Treasury at the time the loan is made.  The marketing loan program does not operate as a minimum purchase price policy, as producers retain ownership of their commodities and repay loans after commodities are sold.  The program’s objective is to provide a marketing tool to farmers and provide interim financing at harvest time.  It is unrelated to the purchases of agricultural machinery and other inputs.

Question 5
Page 111, para4.15

Today, the federal crop insurance programme allows participants to insure against losses on some 130 crops, including the five major crops (maize, cotton, grain/sorghum, soybeans, and wheat), minor crops, and specialty crops (fruit, vegetables, nursery crops, and tree nuts). Premium rates and other contract provisions are determined by the USDA Risk Management Agency (RMA), but sold to farmers by private insurance companies and private insurance agents.

5. The United States is a market economy. As a measure for farmers to prevent natural and price risks, crop insurance is supposed to be provided through the market. The Government of the United States let one of its institutions the USDA Risk Management Agency to determine premium rates and other contract provisions. Is this against market rules? And Should adjustments be made according to market situations?

RESPONSE: The Risk Management Agency (RMA) manages the Federal Crop Insurance Corporation (FCIC) to provide crop insurance products that are actuarially sound and reflect market conditions.  The crop insurance program also allows for private parties to develop new crop insurance products to be offered through the program.

Question 6
Page 111, para4.16

In general, farmers may choose between catastrophic coverage, insuring 50% of the normal yield and 55% of the estimated market price of the crop, and additional ("buy-up") coverage (50%-85% of normal yield and up to 100% of the estimated market price of the crop).

6. According to the stipulations of the Federal Government, , participants under the catastrophic coverage pay an annual US$300 administrative fee for each crop insured in each county, while the Federal Government pays the entire premium for catastrophic coverage. Will ultra-large-scale farmers benefit more from such a policy design than small-scale farmers? Why did not the Federal Government ask participants under catastrophic coverage to pay premiums that are linked to current areas or outputs, or areas or outputs in base periods?

RESPONSE: The crop insurance program provides the same coverage per acre, regardless of the size of the producer.  

The premium for catastrophic coverage is based on the expected production for the acres a farmer actually plants.  

Question 7
Page 112, table 4.5

Table 4.5 Crop insurance fiscal costs, by crop year, 2008-14 shows that, during the 7 years from 2008 to 2014, the total government cost of crop insurance amounted to US$57.7 billion, and the a&o costs paid by the government to insurance companies during the same period reached US$10.5 billion. A&o costs accounted for 18% of the total government cost. The a&o costs paid by the Federal Government of the United States to subsidize crop premiums dropped from US$2 billion in 2008 to US$1.6 billion in 2009, and maintained at US$1.4 billion from 2010 to 2014. However, it is not hard to see that the US$1.4 billion of a&o costs in 2010 accounted for 30% of the US$4.7 billion of total government cost in the same year, and the proportion in 2014 still reached 20%.

7. Why did the proportion of a&o costs in total government cost stay at a high level during the implementation of the Federal Government’s crop insurance subsidy policy? Since the total government cost of crop insurance was different in each year, why did the Federal Government provide a fixed sum of US$1.4 billion of financial support to insurance companies from 2010 to 2014 instead of offering financial support to insurance companies in light of the actual a&o costs of each year?

RESPONSE: Administration and operating (A&O) expenditures reimburse private insurance companies for certain administrative and operating expenses for the delivery of Federal crop insurance policies.  Before 2011, the A&O paid to insurance companies was based on a percent of total premium.  For 2011 and later, RMA renegotiated the Standard Reinsurance agreement to limit the A&O such that is does not exceed a maximum level of around $1.4 billion.  It is not practical for RMA to monitor the insurance companies’ actual costs each year.  Instead, A&O is based on a percent of premium, subject to a limit, as negotiated between RMA and the insurance companies.

Question 8
Page 112, para 4.18

Moreover, the GAO released a study in March 2015, concluding that a reduction in premium subsidies for the highest income participants could lead to significant savings while leaving 99% of the participants unaffected.  Earlier studies have argued that the crop insurance programme is inefficient compared with other forms of government support, such as decoupled payments.

8. Does the Federal Government have any plans on reforming and perfecting the policy on premium subsidies to agricultural products in order to improve the efficiency of the policy and reduce unnecessary waste of financial funds?

RESPONSE: Current U.S. farm programs are governed by the 2014 Farm Act for the period 2014-18.  We remind Members that TPRs are retrospective reviews.  We look forward to keeping the Membership informed of any changes that may occur in a future Farm Bill.

Question 9

Page 113, para 4.19
Instead, a new Stacked Income Protection Plan (STAX) provides coverage for losses of up to 20% of the expected county revenue…In addition, the grower may increase (or decrease) the effective coverage under STAX by choosing a multiplier (protection factor) that may range from 80% to 120%. The premium subsidy rate, i.e. the share paid by the Federal Government, is 80%. 

Page 113, para 4.21
U.S. sugar prices have been above world market levels since the early 1980s.

Page 113, para 4.22
The overall allotments equal at least 85% of estimated domestic demand for human consumption. Excess sugar may not be sold in the market for human consumption and must thus be stored at the owner's expense. Depending on market conditions, USDA may adjust allotments upwards in the course of the marketing year to release more sugar into the market.

9. Since the Unites States has already realized scale management and mechanized production and harvest of cotton and sugar, why more special protective policies are provided by the government to cotton and sugar? Research reports in the United States called on the government to reduce the overprotection of sugar and requested to cut down on the high tariff rates on and subsidies to sugar. What is the US government’s view on this issue? What are future policy considerations on improving the market competitiveness of sugar?

RESPONSE: Current U.S. farm programs are governed by the 2014 Farm Act for the period 2014-18.  We remind Members that TPRs are retrospective reviews.  We look forward to keeping the Membership informed of any changes that may occur in a future Farm Bill.

Question 10
Page 113, 4.1.2.9 Other programs

The Supplemental Nutrition Assistance Program (SNAP) is the dominant programme, in terms of expenditures, under the 2014 Farm Act (Title IV), accounting for US$756.4 billion or nearly 80% of all projected outlays over FY2014-FY2023…At present, around 22 million households representing some 45 million individuals participate in SNAP.[footnoteRef:2] The average monthly benefit is about US$125 per person. [2: ] 


10. During the current implementation of the Supplemental Nutrition Assistance Program in the United States, the aid received by each resident is linked to the number of people in the household, incomes and expenditures. The programme also stimulates the production activities of local farms and increases farmers’ incomes and distorted the production of and the trade in agricultural products, therefore bearing the characteristics of “amber box” subsidy policies. In its domestic  support notification to the WTO, the US Government listed the expenditure as “domestic food aid” in the “green box” not confined by reduction commitments. Please explain the reason why the US government listed the policy in the “green box” rather than “amber box”. 

RESPONSE: The Supplemental Nutrition Assistance Program (SNAP) fully meets the green box criteria for exemption in paragraphs 1 and 4 of Annex 2 to the Agreement on Agriculture.  It is a publicly funded program that enables eligible recipients to buy food at market prices through financial assistance.

PART II. OTHER QUESTIONS

Question 11
According to the 2014 Farm Act of the United States, the “reference prices” of wheat, corn and soybeans were US$5.50, US$3.70 and US$8.40 per bushel respectively. While in the 2008 Farm Act, the target prices of wheat, corn and soybeans were US$4.17, US$2.63 and US$6.00 per bushel respectively. Compared with the target prices of wheat, corn and soybeans in 2008, the “reference prices” of 2014 respectively rose by 32%,、41%、40%.

11. Since American agricultural products are highly competitive in the international market with a very big share in the world’s total exports, why has the Federal Government raised the reference prices or target prices of agricultural products? The United States has adopted target or reference prices policies for the agricultural products for a long period of time. Will they distort the market prices of agricultural products and result in the malfunctioning of the market in resource allocation? Will it put other developing countries in a disadvantageous market position in the international trade of agricultural products?

RESPONSE: Both the 2008 Farm Bill programs and the 2014 Farm Bill programs have been notified to the WTO. Both programs were designed and implemented consistent with WTO obligations and market conditions.

Question 12
Page 13 of the Statement by Thomas Vilsack, Secretary of Agriculture before the Senate Committee on Agriculture on September 21, 2016, “As for MPP-Dairy, USDA recently amended regulations to allow producers that add adult children, grandchildren or spouses to their operation to increase the established milk production history eligible for coverage under MPP-Diary”, thus the subsidy on milk was raised.

12. By amending policies, the United States increased the established milk production history of dairy farmers applying for MPP-Dairy, thus raising the subsidy on milk. How much has the subsidy increased after the amendment of the policy compared with before? In addition to the provisions on milk, has the Federal Government amended any other provisions concerning the production history of other agricultural products? If so, please give a detailed introduction to the amendments. Which agricultural products have experienced what amendments？

RESPONSE: MPP-Dairy is a margin insurance program that requires participating producers to pay a premium for coverage.  The program will be notified in the appropriate U.S. domestic support notification.

Question 13
A Saudi Prince May Be Racing Away with Farm Subsidies, an article published through the website of Environmental Working Group on October 11, 2016. According to the article, “Billionaire Saudi Prince Khalid bin Abdullah could be raking in hundreds of thousands of dollars in crop insurance subsidies through farms he owns in Kentucky – but we have no way of knowing for sure as the government has not disclosed the database on all the crop insurance subsidies”, “a farm owned by the Prince in the UK received £406,826 in European Union farm subsidies in 2015”, “while foreign persons are generally prohibited from collecting commodity subsidies if they own more than a 10 percent stake in the farm business, the federal crop insurance program has no strict prohibition on eligibility for premium subsidies”, “a 2015 report by the Government Accountability Office found that more than 20 crop insurance participants in the highest income category had foreign residences”.

13. Can farms invested by foreigners in the United States apply for crop premium subsidies? If so, what are the conditions and requirements?

RESPONSE: Persons who operate farms invested by foreigners in the United States may only apply for crop premium subsidies under certain conditions.  To be eligible for crop premium subsidies for a crop or livestock policy reinsured under the Federal Crop Insurance Act, you must be a person who has an insurable interest in an agricultural commodity, who has not been determined ineligible to participate in the Federal crop insurance program, and who possesses a United States issued Social Security Number (SSN) or Employer Identification Number (EIN).  

Persons who do not possess a United States issued SSN or EIN may still be eligible to participate in policies reinsured under the Federal Crop Insurance Act if they can demonstrate that they are entitled to Federal benefits in accordance with the Personal Responsibility and Work Opportunity Act of 1996 (PRWORA).  The USDA Risk Management Agency (RMA) may issue a RMA Assigned Number (RAN) allowing participation for its programs to an individual who is considered a qualified alien as determined by the PRWORA, 8 U.S.C. §1611; or, to a trust administered by the Bureau of Indian Affairs, and Indian Tribal Ventures that does not have an EIN.

Question 14
On December 19, 2015, the Nairobi Ministerial Declaration and 9 ministerial decisions were adopted at the 10th Ministerial Conference of the WTO. The 162 member states promised for the first time to eliminate all export subsidies to agricultural products and export credits on agricultural products will be brought under control. As stipulated, developed countries must immediately eliminate policies on the export subsidies to agricultural products.

14. As an advocator of free trade and a major founder of the WTO, why has the United States maintained export credit guarantees in its 2014 Farm Act, which is in violation of the WTO’s requirements for “eliminating export subsidies of agricultural products?” 

RESPONSE: The Farm Act of 2014 does not affect the ability of the United States to comply with the Nairobi Ministerial Decision dealing with export competition such as export credits (i.e. the GSM-102 program). The United States has followed the elements of the Nairobi decision since prior to December 2015 and will continue to do so.

Questions 15-17
Information from the Farm Subsidy Database of the website of Environmental Working Group
（1）About the Biomass Crop Assistance Program (BCAP). From 2011 to 2014, the Federal Government of the United States invested US$7.666 billion, US$7.090, US$7.426 billion and US$ 6.208 billion in the programme respectively every year. A significant part of the money was used to support the production of corn. Many international researches show that this American subsidy policy has distorted the prices in the corn markets.
（2）Crop premium subsidy. From 2008 to 2014, the annual crop premium subsidy on wheat in the United States amounted to US$0.937 billion, US$1.093 billion, US$0.686 billion, US$1.125 billion, US$1.121 billion, US$ 1.253 billion and US$0.918 billion respectively. During the same periods, the annual output values of wheat in the United States were US$16.701 billion, US$10.607 billion, US$12.579 billion, US$14.269 billion, US$17.383 billion, US$14.604 billion and US$11.924 billion respectively. Thus, the proportions of the premium subsidies on wheat of the Federal Government of the United States in annual outputs from 2008 to 2014 were 5.61%, 10.30%, 5.45%, 7.88%, 6.45%, 8.58% and 7.70% respectively. All of them were beyond the upper limit of 5% promised by the United States for the proportions of specific agricultural products in their annual outputs. In addition to wheat, other agricultural products with crop premium subsidies provided by the Federal Government in 2014 accounting for more than 5% of their annual outputs included sorghum (5.72%), cotton (9.51%), sunflower seed (7.39%), camellia seed (8.82%) and flax seed (5.51%).
（3）The livestock disaster/emergency payment subsidy. In 2014, the livestock disaster/emergency payment subsidy in the United States reached US$4.432 billion. In addition to 2014, the highest amount of this subsidy during the period from 1995 to 2014 was US$ 0.434 billion in 2001. In 2011 and 2012, the subsidy only amounted to US$ 0.267 billion and US$44.92 million respectively. The subsidy in 2013 was even a minus. According to the information from the website of USDA, “livestock compensation” is a major item of the current disaster subsidy in the United States, and the livestock enjoying the highest subsidy is adult Buffalo/Beefalo. On average, each head of Buffalo/Beefalo that has died of disaster may receive a compensation of US$2,523.82. Even if calculating based on this data, the disaster subsidy of the United States in 2014 was equivalent to compensation for 175,610 heads of Buffalo/Beefalo.  

15. Has the US government notified the Biomass Crop Assistance Program in its domestic support notification.  Was this program notified as the amber box measure for a specific agricultural product? If not, why? 

RESPONSE: The United States notifies the Biomass Crop Assistance Program as non-product specific support in years during which there are expenditures.  BCAP assistance is provided only to non-commodity biomass crops, including agricultural or crop residues, woody agriculture residues like orchard waste and residues removed directly that are byproducts of preventative treatments to reduce the threat of forest fires, disease, or insect infestation.

16. According to the 2014 Farm Act, in the next 10 years, the Government of the United States will continue to strengthen the implementation of policies on crop insurance subsidy. Since the subsidy already accounts for such a high proportion in the outputs of agricultural products, will agricultural production and agricultural market be seriously distorted by higher subsidies?

RESPONSE: Current U.S. farm programs are governed by the 2014 Farm Act for the period 2014-18.  Any changes to the programs will be considered as part of a new Farm Bill.

17. Why was the US livestock disaster subsidy in 2014 so high? Which specific livestock suffered from disasters? What were the death tolls of specific varieties?

RESPONSE: Payments in fiscal year 2014 for livestock assistance included retroactive payments for disasters back to October 2011, which included the effects of widespread drought in 2012 and blizzard conditions in some regions in 2013.  Most of the assistance was for forage loss for which species-specific data are not available.  Livestock indemnity payments for death loss are reported by species as product-specific support in our DS:1 notifications. 

Questions 18-20
Due to institutional reasons, there is a relatively big difference in the administration of the accounting sector between China and the United States. Registered public accountants in China share a unified standard on practicing qualifications across the whole country and are not subject to geographical restrictions in operations, while the management measures of the accounting industry in the United States are mainly formulated by state governments. Registered accountants need to obtain practicing qualifications by state, and the qualifications examinations and registrations for practice in a number of states have restrictions in terms of citizenship, right of residence and border control. According to the latest developments in the negotiations between China and the United States on the bilateral investment treaty, accounting and auditing has been deleted from China’s negative list, but the negative list of the United States has maintained relevant restrictions on accounting and auditing services by complete exclusion of state-level restrictive measures, leading to imbalance in the opening-up of accounting services between China and the United States.

18. Some American states (e.g. Arizona, Arkansas and North Carolina) require the right of residence in respective states as the condition for obtaining practitioner’s license of registered public accountant. Please provide the main considerations for the provisions on the right of residence, and explain the conditions for obtaining the right of residence and relevant laws and regulations. 

RESPONSE: Residency requirements may differ among the states that maintain them, and it is recommended that each applicant consult the rules of a particular state.  Links to all state-board websites may be found at https://nasba.org/stateboards.  As a practical matter, such requirements are not the obstacle to serving the national market that China suggests; because of mobility rules, most every U.S. state and territory allows licensed CPAs from other states to practice outside of his or her principal place of business without obtaining another license.  Information on mobility may be found at: https://www.cpamobility.org/.

19. What conditions need the foreigners who are registered public accountants in the United States to meet to become partners of American accounting firms? Are there any restrictions on the shareholding ratio or partner proportion? Please provide the common practices and provisions of the main states.

RESPONSE: A foreign national with a CPA license from a U.S. state enjoys all the practice rights of a U.S. national CPA, including the ability to become a partner of a firm registered in that state.  Accounting firms in the United States are private enterprises that may set their own conditions for partnership, consistent with the business laws of the relevant state.  

20. When issuing bonds in the American capital market, which accounting standards do foreign enterprises need to follow to compile their financial statements? What are the requirements for their auditors? May foreign accounting firms act as auditors of the foreign enterprises issuing bonds in the United States? Is examination, approval or filing for records by relevant competent departments required?

RESPONSE: The relevant accounting standard for foreign issuers depends on several factors, including previous filings with the SEC, home-country accounting standards, and company ownership.  Details are found in Topic 6 (Foreign Private Issuers and Foreign Business) of the Financial Reporting Manual: https://www.sec.gov/divisions/corpfin/cffinancialreportingmanual.pdf.  Requirements for foreign accounting firms are found in Section 6800 (Foreign Audit Matters) of the Manual.



U.S. TRADE POLICY REVIEW

Questions from Ecuador

1. The U.S. Department of Commerce (DOC) has maintained a longstanding policy of treating export restrictions like subsidies subject to countervailing measures. The DOC has enforced this policy on a regular basis during countervailing duty investigations for imports originating from several countries. Moreover, this practice could  only  be  justified  if  the DOC were to treat an export restriction as a situation where there is an “order” made to producers of the good subject to the export restriction  investigation.Could  the U.S. explain the rationale – as applied  during investigations carried out by DOC – for treating this supposed export limitation like a countervailable  subsidy?

RESPONSE: Under U.S. law, the Department of Commerce (DOC) will countervail measures, including export restraints, where DOC determines that such measures satisfy the statutory criteria for a countervailable subsidy.  Determinations involving export restraints are, like all of DOC's determinations, based on the particular facts and circumstances of each case.  The basis for DOC’s findings in any particular determination, including those pertaining to alleged export restraints, can be viewed at https://access.trade.gov/.

2. Does this enforced policy conform with U.S. obligations under the WTO Agreement on Subsidies and Countervailing Measures, taking into account the interpretations for the Appellate Body regarding the meaning of the word “order” found in article 1.1 (a) (1) (iv) of the Agreement  on Subsidies and Countervailing  Measures?

RESPONSE: Commerce conducts its countervailing duty proceedings in accordance with U.S. law, which is consistent with U.S. obligations under the WTO Agreement on Subsidies and Countervailing Measures.

3. According to page 146, paragraph 4.44, in relation to direct payments in the frameworks of suspended programs. Could the United States explain to us what difference exists between the suspended and the new PLC and ACR programs, in terms of the amounts allocated, their goals, and their justification  under multilateral  provisions  of the WTO?

RESPONSE:  The Direct Payment program was repealed by the 2014 Farm Bill.  The Price Loss Coverage (PLC) and Agriculture Risk Coverage (ARC) programs are new programs under the 2014 Farm Bill.  PLC and ARC payments are not guaranteed each year.  ARC and PLC do not require production in order to receive a payment; if a payment is triggered, it is made on historical base acres and yields, not current production.  


Trade Policy Review 
United States
El Salvador
Question 1

1. Could the United States indicate the reasons that prompted the amendment to the rule on the “Mandatory Inspection of Fish of the Order Siluriformes and Products Derived from Such Fish,” which transferred jurisdiction to FSIS?  

RESPONSE:  The U.S. Department of Agriculture, Food Safety and inspection Service (FSIS) was mandated by Congress in the 2008 and 2014 Farm Bills to assume jurisdictional responsibility for the for fish of the Order Siluriformes.  Specifically, The Agricultural Act of 2014  (Public Law 113-79, Sec. 12106) (“2014 Farm Bill”), amended the Federal Meat Inspection Act (FMIA), Section 601(w) (2), and the Agricultural Marketing Act, Section 1622 (n), to provide that FSIS is responsible for the inspection of fish and fish products of the order Siluriformes.              
 
Question 2

2. Additionally, El Salvador would like to know whether the rule’s scope of application provides an exception for those products caught on the high seas.

RESPONSE:  Relative to an exemption for products caught on the “high seas” or “wild caught” Siluriformes fish and fish products, USDA explained in the preamble of the final rule issued on December 2, 2015, that FSIS will inspect wild-caught and farm-raised fish processed in official establishments.  The final rule outlining FSIS requirements for inspecting Siluriformes fish and fish products can be found in the Federal Register (Vol. 80, No. 231, page 75591+).    The final rule can be accessed on-line at https://www.fsis.usda.gov/wps/wcm/connect/878aa316-a70a-4297-b352-2d41becc8f73/2008-0031F.pdf?MOD=AJPERES.   FSIS is taking steps to implement all provisions of the final rule, including those related to wild caught products.  Further information and guidance on the implementation of this new rule is available on the FSIS webpage at https://www.fsis.usda.gov/wps/portal/fsis/topics/inspection/siluriformes.  

Question 3

3. With regard to the rule, El Salvador is particularly interested in learning about mechanisms the U.S. has created to provide technical consulting to countries exporting said products to the U.S. with a view to ensuring their effective compliance with the provisions developed under the new rule.

RESPONSE:  The United States, working through FSIS, is firmly committed to working with all trading partners during the implementation period to ensure that Siluriformes trade in safe products is not interrupted.  FSIS continues to conduct outreach to all potentially affected international trading partners, U.S. establishments, and importers.  FSIS has held several bilateral technical meetings, shared information on the margins of the WTO/SPS Committee meeting, and conducted a regional implementation seminar in April 2016 for interested countries.   Any Member interested in hosting similar educational meetings in its own country for its national inspection team should contact FSIS.  FSIS looks forward to continuing to work with affected countries to ensure a smooth transition to the new requirements set forth by this rule. 

TRADE POLICY REVIEW OF THE US (21 December 2016)
EU FOLLOW-UP QUESTIONS

Question 1

EU initial Question N°12: Page 66, Para 3.118 
"The regulation that addresses imported food requires U.S.-based importers to have Foreign Supplier Verification Programs (FSVP) for the human food and animal food they import. Under the FSVP Rule, importers are required to verify that their foreign suppliers produce food in ways that provide the same level of public health protection as U.S. preventive controls and produce safety regulations, and that the food is not adulterated or misbranded with respect to allergen labelling. Importers are obliged to identify and evaluate known or reasonably foreseeable hazards for each type of food, including biological, chemical, and physical hazards. A FSVP must be developed for each food and each foreign food supplier. Importers may carry out risk-based supplier verification through several means, for example, through annual on-site audits of supplier facilities, sampling and testing, or by reviewing of the supplier's relevant food safety records. The verification may be performed by an independent third party, as long as the importer reviews and assesses the relevant documentation." 

EU initial question N°12: In relation to FSVP (Foreign Supplier Verification Programs), how will the US ensure consistent and non-discriminatory application of standards by different US importers and ensure that foreign suppliers are treated equally to domestic suppliers? How will duplication of verification demands on EU exporters by multiple US importers be avoided?

US RESPONSE: FSVP importers must have a program in place to verify that their foreign suppliers are producing food in a manner that provides the same level of public health protection as FDA's preventive controls or produce safety regulations, as appropriate, and to ensure that the supplier's food is not adulterated and is not misbranded with respect to allergen labeling. The preventive controls and produce safety standards applied under FSVP are the requirements of the Food Drug and Cosmetic Act. These requirements apply equally to foreign producers and domestic suppliers. Under FSVP a qualified individual and qualified auditors may conduct the hazard analysis and on-site audit of foreign suppliers. Importers may use the results of these activities to meet the requirements of the FSVP rule.

EU follow up question to initial EU Question N°12: 
1. Could the US clarify how duplication of verification demands by multiple US importers on a single EU exporter will be avoided? For example, could the results of a verification by one importer be used by another and if so, what facility would exist for sharing this information? Or, does the FDA intend to leverage internationally-recognised standards e.g. GFSI and if so, can it provide information on the state of progress of this work? Furthermore, does the US FDA intend to publish guidance on the application of the FSVP and if so, when? 

RESPONSE: The hazard analysis and on-site audit activities can be performed by an independent, qualified individual, the results of which can be used by several different importers, as described below.   The Foreign Supplier Verification Program (FSVP) final rule allows importers to rely on verification activities conducted by other importers for the same food imported from the same foreign supplier. This flexibility reduces the potential extent to which foreign suppliers might be subject to different verification activities by different importers. We also note that, to the extent private food safety audit scheme owners and benchmarking organizations continue to develop tools to verify that foreign suppliers produce food consistent with FDA food safety standards, importers could rely on such audit schemes to help meet FSVP requirements. If this were to occur, multiple importers of the same food from the same foreign supplier might choose to rely on the same supplier audit conducted in accordance with such a scheme.  

Question 2

EU initial Question N°13: Page 66, Para 3.119

EU initial question N°13: Regarding the Third Party Certification rule, under what circumstances would the FDA (Food and Drug Administration) require certification of foreign facilities? What criteria would be applied and would the same criteria apply for domestic and foreign facilities?

US RESPONSE: The FDA requires both domestic and foreign producers to produce food that is safe for consumption in the United States. Third-party certification is only required when FDA makes a risk-informed determination, pursuant to Section 801(q)(2) of the Food, Drug and Cosmetic Act, that import certification is necessary to ensure the safety of imported food. 

EU follow up question to initial EU Question N°13: 
2. Could the US clarify that the possibility to require certification of facilities is applicable only to foreign facilities and not to their domestic equivalents? 

RESPONSE: As stated in the response to the initial question, the FDA regulations require both domestic and foreign producers to meet standards applied to food for consumption. Section 801(q) applies to imported food.

Question 3

EU initial Questions N°16-17: Page 68, Para 3.127 
Page 68, para 3.127 states that:" Once a disease or pest of concern is detected, APHIS will work with the affected States under emergency protocols to manage and eradicate the outbreak. To guard against imported pests and diseases, APHIS regulates imports of live plants; grain, oilseeds, and horticultural products; animals, including semen, embryos and ova; research and exhibition animals; and animal products. In cases where both APHIS and FSIS requirements apply to imported goods, APHIS has responsibility for evaluating the disease and pest risks…" In the phytosanitary field, there are many applications submitted to APHIS/USDA which are still pending to be considered. In addition, some ongoing pest-risk assessment and rule-making processes are taking excessive long timeframes (decades), having a negative impact on exports opportunities for European producers. There is a general perception that the plant health field suffers of a general lack of progress on the broader issues of procedures in APHIS. According to WTO commitments, parties are obliged to approve phytosanitary controls and procedures "without undue delays"."

EU Initial questions N°16-17 : What is the policy of APHIS regarding the payment for audits or inspections carried out? Does flexibility exist, or are there situations where APHIS is obliged to recoup the costs of an audit or inspection?

RESPONSE: APHIS currently does not conduct "audits", but does conduct import inspections and may conduct site visits in foreign countries to ensure appropriate implementation of any required mitigation measures in the foreign country. APHIS does charge certain fees for import inspections. In the case of audits and inspections carried out by other U.S. government agencies, the U.S. government may pay most, but not necessarily all costs, associated with such activities. 

EU follow up question to initial Questions 16-17:

3. Could the US clarify the situations where APHIS is legally obliged to recoup the costs of audits or inspections or site visits from the exporting country?

RESPONSE: APHIS recoups its costs of inspections or site visits pursuant to 7 CFR 
§319.56-6.  

APHIS services funded by the national plant protection organization (NPPO) of the exporting country or a private export group, are funded in accordance with a trust fund agreement between APHIS and the NPPO or private export group effective at the time of export. Under the agreement, the NPPO of the exporting country or the private export group pay in advance all estimated costs that APHIS expects to incur in providing inspection services in the exporting country. These costs include administrative expenses incurred in conducting the services and all salaries (including overtime and the Federal share of employee benefits), travel expenses (including per diem expenses), and other incidental expenses incurred by the inspectors performing services. The agreement requires the NPPO of the exporting country or region or a private export group to deposit a certified or cashier's check with APHIS for the amount of those estimated costs. The agreement must further specify that, if the deposit is not sufficient to meet all costs incurred by APHIS, the NPPO of the exporting country or a private export group must deposit with APHIS, before the services will be completed, a certified or cashier's check for the amount of the remaining costs, as determined by APHIS. After a final audit at the conclusion of each shipping season, any overpayment of funds would be returned to the NPPO of the exporting country or region or a private export group, or held on account.

APHIS Agriculture Quarantine Inspection User Fee Regulations.   A user fee is charged for a benefit received by individuals or firms from the government to compensate for the costs of the goods or services provided.  User fees were authorized by section 2509(a) of the Food, Agriculture, Conservation and Trade (FACT) Act of 1990 (21 U.S.C.136a), as amended by the Omnibus Budget Reconciliation Act of 1990 (Budget Reconciliation Act). This statute, known as the 1990 Farm Bill, authorized the Secretary of Agriculture to prescribe and collect user fees sufficient to cover the costs of providing specific services. On April 4, 1996, the Farm Bill section 2509 was amended by section 504 of the Federal Agriculture Improvement and Reform (FAIR) Act of 1996. It was amended again on May 13, 2002 by the Food, Agriculture, Conservation, and Trade Act of 1990, to prescribe and collect user fees sufficient to cover the costs of providing AQI services.   User fees are listed in the Code of Federal Regulations (CFR) Title 7, part 354.3, User Fees For Certain International Services.

Question 4

EU initial Question N° 21 on Public procurement. Questions 21-24: P. 85, Para 3.193 
According to the report, procurement value by the Federal Government in 2015 was $439.3 Bn of which procurement by the department of defence (DoD) was $274.5 Bn. Furthermore, according to the report "there are no collected state or locality figures that are available that would allow comparison to these data".

EU initial question N°21: According to the report, DoD procurement represents 62% of the total value of US Federal procurement. However, according to the OECD and based on the analysis of the US national accounts, defence represented in 2014 around 15% of the total central government expenditures. How can the US explain the discrepancies between the share of defence procurement in total federal procurement (62%) and the share of defence in the central government expenditures (15%)?

US response to EU initial question N° 21: The question does not provide a citation for the OECD report, so it is not possible to explain the specifics of these two numbers. However, the United States does note that the Government procurement report includes only Federal expenditures through Federal executive branch procurements, not executive branch grants, loans, other mandatory spending for Federal programs such as Medicare, Medicaid and Social Security or spending from the Legislative or Judicial branches of the Federal government.

EU follow up question to initial EU Question N°21: As part of the WTO GPA Work Program on the Collection and Reporting of Statistical Data, the United States submitted a robust explanation of how the U.S. procurement statistics at both the federal and sub-central level are collected and reported.  This document is available to all GPA parties (GPA/WPS/STAT/9).

4. Could the US elaborate on the methodology used to produce the date for the value of total Federal procurement? Could the US furthermore elaborate on the methodology used to produce the data for sub-central level procurement in the US GPA statistical report?

RESPONSE: As part of the WTO GPA Work Program on the Collection and Reporting of Statistical Data, the United States submitted a robust explanation of how the U.S. procurement statistics at both the federal and sub-central level are collected and reported.  This document is available to all GPA parties (GPA/WPS/STAT/9).  

Question 5

EU follow up question to EU initial question N° 42 and US Renumbered EU Questions N°52-53: Page 117, Para 4.40 
On cash-based food assistance under an Emergency Food Security Program (EFSP) 

What was the level of non-emergency in-kind food aid (value and type of commodities) and what were the destinations of this kind of aid, at least in the last three years?

RESPONSE: From 2014 through 2016, the level of non-emergency in-kind food aid was $538,971,823.80 and was shipped to the following countries: Bangladesh, Benin, Burkina Faso, Burundi, Cambodia, Cameroon, Democratic Republic Of The Congo, Republic Of The Congo, Dominican Republic, El Salvador, Ethiopia, Ghana, Guatemala, Guinea, Guinea-Bissau, Haiti, Honduras, Cote d'Ivoire, Jordan, Kenya, Kyrgyzstan, Laos, Liberia, Madagascar, Malawi, Mali, Mauritania, Mozambique, Nepal, Nicaragua, Niger, Pakistan, Philippines, Republic Of South Sudan, Rwanda, Senegal, Sierra Leone, Tanzania, Uganda, and Zimbabwe.

In 2014, the level of non-emergency in-kind food aid was $225,262,511.66.

	Commodity
	FY 2014 

	Beans
	$4,350,101.60 

	Bulgur 
	$9,429,620.20 

	Bulgur, soy-fortified
	$284,126.90 

	Cornmeal 
	$1,593,955.90 

	Cornmeal, soy-fortified
	$276,590.00 

	Corn-soy blend 
	$4,900,624.20 

	Corn-soy blend plus 
	$13,093,348.20 

	Crude degummed soybean oil
	$17,177,717.50 

	Flour, all purpose 
	$259,407.30 

	Green split peas
	$185,731.00 

	Lentils 
	$784,429.30 

	Potato flakes, dehydrated
	$747,557.60 

	Potato granules, dehydrated
	$860,236.06 

	Rice, milled 
	$12,060,132.50 

	Sorghum
	$2,185,696.70 

	Soybean meal 
	$37,365,105.00 

	Sunflowerseed oil
	$157,713.23 

	Vegetable oil
	$20,843,682.67 

	Wheat, hard red winter
	$52,291,435.40 

	Wheat, northern spring 
	$18,222,677.00 

	Wheat, soft white
	$17,646,915.90 

	Yellow corn
	$219,450.00 

	Yellow split peas
	$10,326,257.50 

	Grand total
	$225,262,511.66 


In 2015, the level of non-emergency in-kind food aid was $ 148,587,093.51.
	Commodity
	FY 2015 

	Beans
	$3,186,237.60 

	Bulgur 
	$2,173,162.10 

	Bulgur, soy-fortified
	$1,601,893.00 

	Cornmeal 
	$2,492,115.50 

	Cornmeal, soy-fortified
	$501,628.00 

	Corn-soy blend 
	$3,493,097.10 

	Corn-soy blend plus 
	$13,548,470.70 

	Crude degummed soybean oil
	$17,627,808.10 

	Flour, all purpose 
	$211,870.80 

	Green split peas
	$189,068.20 

	Lentils 
	$1,688,394.50 

	Potato granules, dehydrated
	$709,234.50 

	Rice, milled 
	$8,079,308.30 

	Sorghum
	$3,664,509.00 

	Soybean meal 
	$4,676,560.00 

	Sunflowerseed oil
	$153,648.26 

	Vegetable oil
	$22,114,468.85 

	Wheat, hard red spring bag
	$65,440.00 

	Wheat, hard red winter
	$44,086,596.20 

	Wheat, northern spring 
	$7,398,480.00 

	Yellow corn
	$2,032,400.00 

	Yellow split peas
	$8,892,702.80 

	Grand total
	$148,587,093.51 


In 2016, the level of non-emergency in-kind food aid was $165,122,218.63.
	Commodity
	FY 2016 

	Beans
	$2,264,117.10 

	Bulgur 
	$1,548,220.50 

	Bulgur, soy-fortified
	$1,139,742.30 

	Yellow corn
	$7,327,805.00 

	Cornmeal 
	$212,415.20 

	Cornmeal, soy-fortified
	$125,418.00 

	Corn-soy blend 
	$1,139,423.10 

	Corn-soy blend plus 
	$9,703,633.50 

	Flour, all purpose 
	$199,953.00 

	Lentils 
	$1,300,262.80 

	Crude degummed soybean oil
	$23,233,049.50 

	Sunflowerseed oil
	$66,736.91 

	Vegetable oil
	$8,268,653.42 

	Green split peas
	$90,720.00 

	Green whole peas
	$393,390.00 

	Yellow split peas
	$11,614,385.00 

	Rice, milled 
	$27,044,176.20 

	Rice, fortified
	$6,005,009.30 

	Sorghum
	$353,490.00 

	Soybean meal 
	$15,833,270.00 

	Tallow, technical 
	$861,300.00 

	Tallow, yellow 
	$670,980.00 

	Wheat, hard red winter
	$30,536,707.80 

	Wheat, northern spring 
	$11,868,480.00 

	Wheat, soft white
	$3,320,880.00 

	Grand total
	$165,122,218.63 


Could the US clarify what is the state of play of the reform process of its food aid policies?
RESPONSE: We remind Members that TPRs are retrospective reviews. We look forward to keeping the Membership informed as appropriate if there are changes in the future.

EU follow up question: 

5. The EU thanks the US for this very useful and interesting reply. Could the US further specify to which extent could the US Administration deviate from the mandate of the Food For Peace Act, that , at least 1.875 million tonnes (or 75% of the minimum tonnage level of 2.5 million tonnes) is to be channeled as non-emergency food aid. Is there a minimum tonnage or percentage for the non-emergency food aid which the US Administration cannot breach in exercising its discretion to determine the volume of commodities destined for emergency and non-emergency food aid?

RESPONSE: The original question from the EU asks about non-emergency food aid provided through the cash based Emergency Food Security Program (EFSP). The EFSP program does not provide any non-emergency food aid and generally does not utilize U.S. in-kind food in its programming. The information and table provided includes information regarding USDA non-emergency program which are distinct from EFSP.  

In answering the follow up question, the Food for Peace Act sets non-emergency program levels at a floor of $350 million per fiscal year or 20-30 percent of the appropriated level. The level of programming is determined by dollar value. 

Questions 6-7

Page 135 section 2.3.3. on Telecoms 
EU initial question N° 47 renumbered by the US Question 59
P. 138, Para 4.124 
"The FCC's Open Internet Order does not apply to enterprise services, virtual private network services, hosting, or data storage services (paragraph 4.124, WT/TPR/S/350)". The EU notes that FCC has also recently abandoned plans for a reform of the business data services market. This is an important market, for instance, for many foreign companies providing secure VPN services, who must rely on the local business data services offers to provide their own VPN service. Such foreign providers have often claimed to face discriminatory treatment from local providers of business data services, who seek to offer their own secure VPN services or to drive up costs and extract monopoly rents".

EU initial Question N° 47 re numbered 59 by the US: Is this potentially anti-competitive situation going to be addressed? Will there be a future regulatory focus on the business data services market? How does the USA assess its commitments under the GATS regulatory reference paper in relation to the business data services market?

RESPONSE: There is an ongoing proceeding by the FCC examining the business data services market in the United States. In the course of this proceeding, the FCC will assess the effectiveness of current regulation in light of changes in the market. On May 2, 2016, the FCC released a proposal for regulation, which is available at https://apps.fcc.gov/edocs_public/attachmatch/FCC-16-54A1_Rcd.pdf. The proceeding remains open and under consideration by the FCC. Beyond this statement of the current situation, it is not clear what part of the GATS Reference Paper on Basic Telecommunications the EU is concerned with in relationship to the business data services market. The United States could provide more specific information if the EU provided additional information regarding the specific commitments and related aspects of the business data services market that are of concern.

EU follow up question: 
The EU thanks the US for its preliminary reply and its further request for clarification of the EU initial question. Regarding that aspect of EU initial question, the EU would like to add the following. 

6. Can the US confirm that the FCC decision on 16 November 2016 to remove all rule-making items from the agenda of the official FCC meeting, implies that these items, including the “Business Data Services” proceeding, indeed remain on the FCC agenda? If so, what is the foreseen timetable for adoption? Will such adoption be based on the 2 May, 2016 proposal? 

RESPONSE: The practice of the FCC is to circulate proposals for the FCC Commissioners to consider through an internal electronic system.  The FCC maintains a list of such proposals on circulation that is updated weekly and is available at http://transition.fcc.gov/fcc-bin/circ_items.cgi.  The proposal in the FCC proceeding in the FCC docket on “Business Data Services in an Internet Protocol Environment” was circulated to the FCC Commissioners on October 6, 2016.  The FCC may adopt such proposal through one of two mechanisms: (1) consideration of the proposal as an agenda item at a public meeting of the FCC; or (2) through a vote of the Commissioners through an internal electronic system.  The proposal referenced above remains on circulation to the FCC Commissioners.  The FCC may use either of these two mechanisms to adopt the proposal or to remove it from circulation. 

7. In this context, does the US agree with the following:

a. Leased circuit lines can be considered essential facilities in the sense of the GATS Reference Paper on Telecommunication Services (Definition "Essential facilities mean facilities of a public telecommunications transport network or service that (a) are exclusively or predominantly provided by a single or limited number of suppliers;  and (b) cannot feasibly be economically or technically substituted in order to provide a service."),

RESPONSE: Yes, leased circuit lines can be considered essential facilities, to the extent that a “leased circuit line service” is a public telecommunications transport service and that the leased circuit line service, or facilities thereof meet the definition of essential facilities.

b. Suppliers of leased circuit lines as suppliers of business data services can be considered major suppliers in the sense of the GATS Reference Paper on Telecommunication Services (Definition "Major supplier is a supplier which has the ability to materially affect the terms of participation (having regard to price and supply) in the relevant market for basic telecommunications services as a result of: (a) control over essential facilities;  or (b) use of its position in the market.")

RESPONSE: Yes, a supplier of “leased circuit line services” and/or “business data services” can be considered a major supplier, to the extent that “leased circuit line services” and/or “business data services” are public telecommunications services and the supplier of such services has the ability to materially affect the terms of participation (with regard to price and supply) in the relevant market as a result of its control over an essential facility or it use of its position in such relevant market.

c. As such, suppliers of leased circuit lines as suppliers of business data services:

i. Can be subject to the measures defined under the "Competitive Safeguards" provision in the GATS Reference Paper on Telecommunication Services (Section 1. Competitive safeguards, in particular paragraphs 1.1, 1.2-a and 1.2-c)

RESPONSE: Yes, to the extent that “leased circuit line services” and/or “business data services” are public telecommunications services and the supplier of such public telecommunications service is a major supplier.

ii. Can be subject to the measures defined under the "Interconnection" provision in the GATS Reference Paper on Telecommunication Services (Section 2. Interconnection, in particular paragraphs 2.2, 2.2-a 2.2-b and 2.2-c)?

RESPONSE: All suppliers of public telecommunications services are potentially subject to the specified paragraphs of the GATS Reference Paper.  Interconnection refers to the connection of networks and exchange of traffic between suppliers of public telecommunications services, so users of different networks can communicate with each other.  As such it is not clear how “leased circuit line services” and/or “business data services” would be subject to the specified paragraphs of the GATS Reference Paper.
 

Trade Policy Review of the United States
December 20th 2016

Follow-up Written Questions from Japan


Report by the Secretariat (WT/TPR/S/345)

3 TRADE POLICIES AND PRACTICE BY MEASURE
3.1 Measures Directly Affecting Imports
3.1.7 Anti-dumping, countervailing, and safeguard measures

Question 1
Page 57, Paragraph 3.91 

1. The DSB adopted its recommendations and rulings that found the U.S. statutory provision regarding "all others rate" to be inconsistent with the Anti-Dumping Agreement in August 2001, over 15 years ago. Although the U.S. took certain measures to implement part of the DSB recommendations, the remaining part has not yet been implemented. At the time of last Trade Policy Reviews, the U.S. showed the view that it would work with the U.S. Congress with respect to  appropriate statutory measure to resolve this matter. The Government of Japan again requests the recommendation be fully implemented immediately. And Japan would like to know what steps the U.S. government had taken during this two years and intends to take to complete full implementation together with the Congress.

RESPONSE: The United States recognizes the obligation of WTO Members to act in a manner consistent with the WTO Agreements and Members’ schedules of commitments.  Where the WTO Dispute Settlement Body (DSB) adopts a panel or Appellate Body report, which includes a finding that a measure implemented by a Member is not in conformity with a WTO Agreement, including commitments scheduled thereunder, that Member should bring the challenged measure into conformity in accordance with provisions of the DSU and other WTO Agreements.  The United States has stated that it intends to implement the DSB recommendations in a manner consistent with U.S. WTO obligations.

Replies to Advanced Questions from Japan

Question 2
(answer to Q5) 

2. Are there any regulatory bases for oral advance rulings?

RESPONSE: A ruling is defined as a written statement that interprets and applies the Customs laws and related laws to a specific set of facts.  Moreover, CBP regulations provide that oral opinions or advice given by CBP personnel are not binding.  Please see 19 CFR 177.1 at the following link for more information: https://www.gpo.gov/fdsys/pkg/CFR-2011-title19-vol2/pdf/CFR-2011-title19-vol2-sec177-1.pdf.  

Questions 3-6
(answer to Q8)

3. According to the website of CBP on the report (https://help.cbp.gov/app/answers/detail/a_id/280/~/binding-ruling-requests), there are four branches in NCSD, which are:
a. The Metals and Machinery Branch
b. The Agricultural and Chemicals Branch
c. The Textiles and Apparel Branch
d. The Miscellaneous Products Branch.

How many officials are there in each brancies? Are officials who belong to these branches only in charge of making responses to requested advance rulings?

RESPONSE: There are approximately 78 officials distributed among the four branches, and they have a variety of other responsibilities in addition to issuing advance rulings.  For example, they employ their product expertise and knowledge of the Customs laws in providing technical advice to CBP offices and other U.S. government agencies.  These officials also provide training to CBP officers and the trade community.  

4. Are all branches of NCSD located in New York? Can applicants visit the branches in person and make inqueries?

RESPONSE: The Branch Chiefs are located in New York.  The staff is primarily located in New York, with other staff located in field locations.  Applicants may visit the Division in person if requested and if sufficient time allows for the prompt issuance of a ruling; however, such in-person visits are rare.  Generally, persons seeking a ruling either submit paper ruling letter requests by mail, or submit electronic ruling requests through the CBP.gov website.

5. Does each branch of US Customs office have a department which is in charge of classification? How does each branch of US Customs office deal with difficult cases relating to classification at declarations?

RESPONSE: Import Specialists within the ten Centers for Excellence and Expertise (part of the Office of Field Operations) classify merchandise at the time of entry.  These Import Specialists may seek informal advice from the NCSD relating to difficult classification issues. 

6. If there is a department which is in charge of classification in each branch of US Customs offices, what is the assignation between the NCSD like?

RESPONSE: The ten Centers for Excellence and Expertise classify merchandise at the time of entry.  The NCSD (which is part of Regulations and Rulings, Office of Trade) has aligned its National Import Specialist (NIS) staff with the Centers.  For further information on CBP’s Centers for Excellence and Expertise, please see the following link:  https://www.cbp.gov/trade/centers-excellence-and-expertise-information.

Question 7
(answer to Q25)
7. We understand that one of the purposes of the US's new MPF system is to maintain the exsisting level of trade facilitation and rapid release of goods as stated in the US's answer. However, we still wonder how the U.S. will ensure the consistency of the new system with GATT Article 8, which limits fees and charges imposed in connection with importation or exportation to the approximate cost of services rendered. Please provide us with some data or information that show different levels of services are actually rendered depending on the value of goods.

RESPONSE: As noted, CBP conducted qualitative and quantitative analyses of trade data in developing the proposed new MPF system.  In addition, information regarding CBP costs in processing merchandise can be found in budget documents, https://www.dhs.gov/dhs-budget.

Question 8
(answer to Q33)

8. Is this the only case where imports from U.S. were excluded from a WTO safeguard? If not, please provide a case list and the detailed information of all cases in the same mannar as described in the reply to Japan's advanced question 33.

RESPONSE: Yes, to the best of our knowledge, this is the only WTO safeguard investigation that has excluded US exports based on a RTA permissive exclusion.

Replies to Advanced Questions from Australia

Question 9
(answer to Q2)

According to the report by the Secretariat, only 4.1 % of the total value of public procurement published in the Tenders Electronic Daily (TED) in 2011 was awarded directly to cross-border foreign suppliers. How does the EU evaluate this figure? Also, does the EU implement any concrete measures to increase the percentage of cross-border procurement?  If not, does the EU have any intention to implement such measures in the future?

RESPONSE: This question appears to be directed to the EU.


U.S. Trade Policy Review Questions asked by Morocco

Question 1
Trade policies and practices by measure Measures directly affecting imports 3.1.4. Customs duties

1. Page 54, Paragraph 3.44: most quotas with a low utilization rate are attributed according to the order in which they were submitted. Can the U.S. explain the reason(s) for this low utilization rate, in particular for whole green olives, ripe green olives, and stuffed olives in packaging?

RESPONSE: The following fill rates for tariff-rate quotas for olives were provided in the U.S. MA:2 notification for 2013 (G/AG/N/USA/102).

	Description of products
	Tariff item number(s) encompassed
	Tariff quota quantity for period in question
	In‑quota imports during period
	Quota Fill

	
	in product description
	
	
	

	Green ripe olives
	2005.70.02
	730,000 (kg)
	0 (kg)1, 5
	0%

	Place packed stuffed olives
	2005.70.16
	2,700,000 (kg)
	388,131 (kg)1
	14.40%

	Green olives, other
	2005.70.91
	550,000 (kg)
	533,862 (kg)1
	97.10%



As footnoted in the notification, the out-of-quota tariff duty rate for Green ripe olives was lower than the in-quota tariff duty rate.  The TRQs for Place packed stuff olives and Green olive, other were utilized in response to market demand for these products.

Questions 2-8
3.1.8. Standards and other technical requirements

2. Page 73: Rules (OFR) that deal with access to standards and other documents referenced in draft federal regulation seek to make the more regulatory texts and standards (document summaries, details of published documents…) “reasonably accessible” for the interested parties, including third countries. We believe that the effort made in this regard, while important, is insufficient insofar as the publications are not published in French. Given this concern, would it thus be possible to summarize the important points of these standards and regulations in the French language in order to fully translate the principle of free access to these documents?

RESPONSE: The United States adheres to the highest standard of transparency.  Although the full text of U.S. federal regulations are published in English, any TBT or SPS notifications of relevant regulations is of course subsequently translated into the other two official WTO languages, one of which is French.  To the extent there are further questions in response to the notification, the United States WTO TBT inquiry point, operated by the National Institute of Standards and Technology (NIST), will answer all reasonable questions from other Members and interested parties and to provide documents relating to technical regulations, standards, and conformity assessment procedures adopted or proposed within its territory.  Members of course can choose to translate any additional materials provided by NIST in whatever language they choose in order to further facilitate their understanding of the relevant regulation.

3. Page 74: How are observations made during the regulatory process (the publishing of opinions and the compilation of third country comments) taken into consideration in the final rules, especially since no feedback is provided?

RESPONSE: Pursuant to the Administrative Procedure Act (APA), any substantive rule issued by a U.S. agency is normally subject to a “notice and comment” procedure before it can enter into force.   As part of this procedure, a U.S. agency will issue a notice of proposed rule-making that includes a summary of the relevant issues and actions under consideration; a rationale for why the rule is necessary or appropriate; and provides a date and mechanisms for the submission of comments from the public.  The agencies also normally publish the regulatory text of the proposal in full.  The United States does not restrict the submissions of public comments to only U.S. nationals; any person in any country is permitted to submit comments.

Once the comments are submitted, regulators are required to consider and analyze any significant comments timely received from all interested stakeholders, from any source, without discrimination.
After comments have been received, an agency must respond in a reasoned manner to comments received, clarify or even change the rule to address any substantive issues presented by the comments, explain how the agency resolved any significant issues raised in the comments, and show how that resolution led the agency to the ultimate rule.  To be clear, the published agency response will respond to major criticisms in the comments and explain why the agency did not choose other alternatives – regardless of the origin of the commenter.    

4. Page 75, Paragraph 3.106: How are observations made by third countries’ competent authorities during the regulatory process (the publishing of opinions and the compilation of third country comments) taken into consideration in the final rules, especially since no feedback is provided?

RESPONSE: See response to Question 3.

5. Page 78, §3.117: In 2015, the FDA issued the health safety rule on fruits and vegetables as part of the enactment of the FSMA, which enters into force in January 2017. Given that the requirements set therein are difficult to satisfy practically speaking (especially for developing countries), will the demand for exports of fruits and vegetables from Morocco to the United States be affected by this new rule? If so, since Morocco is linked to the USA. by an FTA, is it possible to request a delay or flexibility in the application of this rule on imports from Morocco, and how should this request be submitted officially? Is there technical assistance to support professionals and public authorities?

RESPONSE: Farms with less than $25,000 in average annual produce sales are exempt from the rule.  Compliance dates for farms under the FDA Produce Rule range from January 2018 to January 2020 depending on the average annual sales of the farm.   Technical assistance for the rule is being provided both by FDA and through the FSMA Produce Safety Alliance (https://producesafetyalliance.cornell.edu/).

If a foreign country concludes that meeting one or more of the rule’s requirements would be problematic in light of local growing conditions, the rule permits a country to submit a petition, along with supporting information, to FDA requesting a variance from one or more of the requirements of the rule.  The request for a variance must be submitted by the foreign competent regulatory authority for food safety and must demonstrate that the requested variance is reasonably likely to ensure the produce is not adulterated and provides the same level of public health protection as the corresponding requirement in the Produce Rule.  

The definition of “very small business” in the FDA Preventive Controls for Human Food Final Rule is based on total annual sales of human food by the business worldwide.  This threshold $1 million amount applies equally to foreign and US-based (i.e. domestic) businesses.  The purpose of the definition is to allow for modified requirements for businesses with fewer resources, which is best determined through total worldwide annual sales regardless of the location of the business.

6. Page 78, Paragraph 3.117: Does compliance with the final standards for preventive checks on food products intended for human and animal consumption allow for flexibility only on the basis of a company’s size? For that reason, the “sales revenue” criterion used to distinguish small business that will be afforded delayed timelines is still very relative regarding a company in the USA. versus another in Africa. (We are hoping for more information on this issue.)

RESPONSE: See response to Question 5.

7. Page 78, §3.118: The Foreign Supplier Verification Program (FSVP) aimed at food products intended for human and animal consumption that U.S.-based importers must follow raises several practical and legal questions. In fact, the annual checking of suppliers’ facilities supposes that these checks will be conducted in the third country’s territory. Consequently, we are wondering about this mission’s possible links with the competent authorities of the third country. What legal steps might be taken in the event of a failure or breach at the national level in the third country? The issue of implementing of these checks by an independent third party gives rise to the question of the nature of the mechanisms of independence laid out, especially since this concerns a supranational audit.

RESPONSE: As provided under the FDA Foreign Supplier Verification Program (FSVP) Final Rule, an importer can rely on another entity (other than the foreign supplier) to determine and perform appropriate supplier verification activities, including annual on-site audits of the supplier’s facility, so long as the importer reviews and assesses the relevant documentation.  Representatives of foreign governments are able to conduct onsite audits for FSVP purposes as long as they are qualified auditors (see 21 CFR 1.503(b)) and they consider applicable FDA food safety regulations during their audit.  The rule provides for independence of qualified individuals conducting verification activities, specifically, there must not be any financial conflicts of interests that influence the results of the verification activities and payment must not be related to the results of the activity.

8. Page 78, §3.119: Does the Voluntary Qualified Importer Program (VQIP) encompass foreign suppliers? Does it include training sessions?

	RESPONSE: The Voluntary Qualified Importer Program (VQIP) provides for expedited review and entry of imported foods from importers who achieve and maintain a high level of control over the safety and security of their supply chains.  This control includes importation of food from foreign suppliers who have been certified in accordance with FDA’s program for Accredited Third-Party Certification.  A VQIP importer can be located outside the United States.  

	A VQIP importer must develop and implement a VQIP Quality Assurance Program which lays out qualifications (e.g. knowledge, skills, and training) required for each employee responsible for implementing the program.

Question 9
3.1.8.  Standards and  other  technical  requirements/3.1.9  Sanitary  and  phytosanitary requirements

Generally, because U.S. food regulation is scattered through several federal agencies, it is impossible to identify regulations for a particular subject or food product, and monitoring regulatory changes by subject or by product becomes almost impossible. The absence of a help desk, with a computerized database and up-to-date information (literally, “dynamic syntheses” in French) concerning U.S. food regulations, renders all tasks difficult (examples for comparison: the E.U.’s computerized database of MRLs, Canada’s Automated Import Reference System (AIRS)).

9. To what extent is the U.S. preparing to commit itself, for the benefit of exporting companies in third countries, to simplifying the synthesis of food regulations through their centralization, despite the multitude of agencies and services concerned (FDA, FSIS, APHIS, EPA)?

RESPONSE: We remind Members that TPRs are retrospective reviews.  We look forward to keeping the Membership informed of any relevant changes that may be considered by the new Congress and Administration.

Question 10
3.2.5. Export financing, insurance, and guarantee

10. Page 89, Paragraph 3.160: section 55002 of PL 114-94 establishes that the United States must initiate and pursue negotiations with other major exporting countries in order to substantially reduce – or even eliminate (by 2025) – subsidized export financing programs and other forms of export subsidies. Has the U.S. adopted LP 114-94 in order to take into consideration the decision on export competition adopted at the 10th WTO Ministerial Conference on Agricultural Products?

RESPONSE: PL 114-94 pre-dates the 10th WTO Ministerial Conference in Nairobi.

Questions 11-13
3.3.6. Intellectual property rights
3.5.6.5. Trademarks and geographical indicators 3.3.6.5.2. Geographical indicators

Page 119, Paragraph 3.261: Given that the United States offers protection for geographical indicators (GIs) for all categories of goods and services through their trademark system:

11. Which countries have already benefitted from protection of their GIs under the U.S. trademark system?

RESPONSE: The USPTO publishes trademark information in the annual USPTO Performance and Accountability Report.  Information includes the number of U.S. trademark applications filed by residents of foreign countries and the number of trademarks registered to residents of foreign countries, including registrations that protect geographical indications.  For the annual USPTO Performance and Accountability Reports visit https://www.uspto.gov/about-us/performance-and-planning/uspto-annual-reports.


12. Synthetically,   which   trademark   (certification   mark   or   collective   marks) protection subcategory is used the most to protect GIs in the U.S.?

RESPONSE: The USPTO does not specifically distinguish the numbers of applications or registrations of certification marks of regional origin as a separate category from other types of certification marks.  The same is true of collective marks.  Selection of one type of mark over the other depends on the organizational structure of the applicant.  If the applicant is a certifying organization (rather than the intended user of the mark), it will choose a certification mark.  If the applicant is a collective organization, such as a producer collective, it typically will choose to protect its GI via a collective mark, but it may also choose to protect it as a standard trademark.  

13. What is the scope of the protection afforded by each of these categories in the
U.S. trademark system?

RESPONSE: Certification marks, collective marks, and trademarks all have the same scope of protection; that is, a mark will be refused registration or its use can be enjoined through a civil action when the registration or use of the mark is likely to cause confusion, or to cause mistake, or to deceive as to the prior certification mark, collective mark or trademark or as to the origin, sponsorship, or approval of the goods, services or commercial activities of another person.

Question 14
4. Trade practices and policies by sector
4.1. Agriculture
4.1.2. The Agricultural Act of 2014

14. Page 128, Paragraph 4.6: the Agricultural Act of 2014 introduced major changes to the support system for agricultural producers. Federal crop insurance programs have been developed. Could the U.S. provide more details concerning the development of the aforementioned programs and the conditions of their conferment?

RESPONSE: Section 4.11 (pp. 100-115) of the Secretariat’s report provides substantial detail about the 2014 Farm Bill and changes to U.S. farm policy.

QUESTIONS FROM PERU FOR THE U.S. TRADE POLICY REVIEW

Based on what is described in document WT/TPR/S/350 from 14 November 2016, Peru has the following questions:

Question 1

4 TRADE POLICIES BY SECTOR
4.1 Agriculture
4.1.2 The 2014 Farm Act
4.1.2.8 Dairy sector
4.26

MPP-Dairy insures milk farmers against falling margins, calculated as the difference between the national "all-milk" price and average feed costs. The production margin is calculated for consecutive two-month periods (January/February, March/April, etc.). If the margin remains below insured levels (US$4-US$8 per hundredweight) for any of these two-month periods, enrolled producers receive a payment based on their chosen coverage. Dairy producers enroll in MPP-Dairy by establishing the production history of the dairy operation and the extent of margin protection selected. The historical production level equals the highest annual milk sales in any of the calendar years 2011, 2012, and 2013 for established producers. Special provisions apply for intergenerational transfers and for new dairy operations. The USDA may adjust individual historical production levels to reflect increases in overall national milk production in future years. Apart from that, no change in production history is allowed.

1. Peru would like to know more about the special provisions that are applied to intergenerational transfers made under the Dairy Margin Protection Program (MPP-Diary).

RESPONSE:  A dairy operation may add to their approved production history once during the term of the contract (through Dec. 31, 2018) to accommodate intergenerational transfers, where a son, daughter, grandchild or spouse of a child or grandchild joins the participating dairy operation. The quantity of increased production history will be determined based on the number of cows purchased by the new family member multiplied by the national rolling herd average data for the current year in effect at the time of the intergenerational transfer. The increased production quantity will be limited to four million pounds and will receive coverage at the same elected coverage threshold and coverage percentage in effect for the participating dairy operation at the time the production history takes effect. To be eligible, the new family member joining the dairy operation must certify to equity and labor contributions. An intergenerational transfer will not be allowed if the participating dairy operation’s current annual production and the increase in herd size by the new member(s) are less than the operation’s established production history.

ADDITIONAL QUESTIONS FROM THAILAND
2016 TRADE POLICY REVIEW: UNITED STATES

PART I:  QUESTIONS REGARDING THE WTO SECRETARIAT REPORT (WT/TPR/S/350)

Question 1
Summary (Page 11, Paragraph 22) & Financial services (Page 120)

According to the Secretariat report, the U.S. has promoted liberalization in New Financial Services sector in particular through cross-border trade (Mode 1). 

1. Are there any rules or regulations of the U.S. relating to liberalization in this sector? If any, please provide information. 

RESPONSE: It is not clear to what Thailand's question is referring, as the Secretariat report does not discuss the issue of promoting liberalization in new financial services sectors.  As described in paragraph 22, the Dodd-Frank Act is the main piece of legislation regulating new markets, entities, and activities for financial services.

Question 2
Trade Policy Objectives and Trade Policy Formulation (page 28, Paragraph 2.7) 

The Secretariat report indicates that “Among the specific negotiating objectives, the 2015 TPA lists four new issues, namely: state-owned and state-controlled enterprises (SOEs); localization barriers to trade; currency; and good governance, transparency…”

2. Please explain how the U.S. incorporates these issues into prospective trade negotiations. For example, trading partners should have an effective enforcement of national transparency law or else the U.S. will halt to trade negotiation. 

RESPONSE: These new objectives, along with pre-existing ones, will continue to guide the work of negotiators in all relevant aspects of current and future negotiations during the period covered by the Trade Promotion Authority.  We will continue to encourage all U.S. trading partners to adopt transparent practices both in the context of these negotiations and in other forums.

Question 3
Anti-dumping, countervailing, and safeguard measures - Legislation and administration (page 56, Paragraph 3.79) 

Referring to paragraph 3.79, the American Trade Enforcement Effectiveness Act expressly states that the USITC may not determine that there is no material injury or threat of material injury to an industry in the United States merely because that industry is profitable or because the performance of that industry has recently improved. 

3. Thailand would like to know that what is the specific evidence or information that the USITC will take into account to identify the industry, which still made a profit or is in good improvement, has material injury or threat of material injury.  

RESPONSE: In making a determination whether dumped or subsidized imports materially injure or threaten material injury to a domestic industry, the USITC considers the factors specified in 19 USC 1677(7) in all investigations.  The USITC will collect from domestic producers information concerning the impact factors specified in 19 USC 1677(7)(C)(iii) and will evaluate that information, together with the information in the record of the investigation concerning the other factors listed in the statute,  in making its determination. Examples of how, since enactment of the American Trade Enforcement Effectiveness Act, the USITC evaluates information in the context of particular investigations can be found at: https://usitc.gov/trade_remedy/publications/opinions_index.htm.

Questions 4-5
Food Safety and Inspection Service (FSIS) (page 68, paragraph 3.125)

The Secretariat report indicates that “The 2008 Farm Act amended the Federal Meat Inspection Act (FMIA) to transfer food safety inspection authority for Siluriformes fish and fish products from the FDA to the FSIS.”

Thailand would like to ask the US the following questions; 

4. What are the details of regulatory requirements for inspecting Siluriformes and fish products?

RESPONSE:  The details of the regulatory requirements for inspecting Siluriformes fish and fish products are outlined in the Final Rule issued on December 2, 2015 (Federal Register Vol. 80, No. 231, page 75591+).  The final rule can be accessed on-line at https://www.fsis.usda.gov/wps/wcm/connect/878aa316-a70a-4297-b352-2d41becc8f73/2008-0031F.pdf?MOD=AJPERES.   Additionally, information and guidance on the implementation of this new rule is available on the FSIS webpage at https://www.fsis.usda.gov/wps/portal/fsis/topics/inspection/siluriformes.

5. What is the definition and scope of “fish products”?  

RESPONSE: The scope of the rule includes any fish or fish products derived from fish of the Order Siluriformes.

Question 6
Trademarks (page 99)

6. Thailand would like to know the criteria used for determining the registrability of certification marks and collective marks and how these criteria are different from those of normal trademarks. 

RESPONSE: Certification marks and collective marks are examined based on the same criteria as trademarks with a few exceptions.  Specifically as to geographic matter in certification and collective marks, there are some special considerations.  These are elaborated in the following documents.  

For more information about certification marks, see https://tmep.uspto.gov/RDMS/TMEP/current#/current/TMEP-1300d1e585.html. 

For more information about collective trademarks and collective service marks, see https://tmep.uspto.gov/RDMS/TMEP/current#/current/TMEP-1300d1e347.html Question 7.  

Question 7
Copyright (page 101, paragraph 3.267)

The Secretariat report indicates that “Registration is not required for protection, although in addition to establishing a public record of the copyright claim, there are additional benefits that accrue with timely registration”. 

7. Could the United States please elaborate what are the additional benefits of copyright registration under the U.S. copyright system?

RESPONSE: Copyright registration with the U.S. Copyright Office is not a requirement for protection, but there are several advantages to registration, including creating a public record of the copyright claim. Section 410 of the 1976 Copyright Act establishes that if made before or within five years of publication, registration will establish prima facie evidence in court of the validity of the copyright and the facts stated in the certificate.  Further, according to Section 412, a timely registration will make statutory damages and attorney's fees available to the owner in court actions.  Registration also allows the owner to record the registration with U.S. Customs and Border Protection for protection against the importation of infringing copies into the United States.  Although Section 410 of the Act makes copyright registration a prerequisite for civil infringement actions, this only applies to United States works.  Accordingly, there is no mandatory registration requirement for the works of foreign authors, and their copyrights are protected in the United States to the same extent as domestic authors' rights.

Question 8
Intellectual Property Rights - IP Enforcement (page 102, paragraph 3.274 and Footnote 260)

The Secretariat report indicates that “The Office of the United States Trade Representative (USTR) conducts annual reviews of the state of IPR protection and enforcement in U.S. trading partners around the world, known as the Special 301 Report. In 2016, 73 trading partners were reviewed. In the 2016 Report, the USTR listed 34 trading partners, placing 11 of them on the Priority Watch List and on the Watch List.” In addition, the Report (Footnote 260) noted that “The report is prepared pursuant to Section 182 of the Trade Act of 1974, as amended by the Omnibus Trade and Competitiveness Act of 1988, the Uruguay Round Agreements Act, and the Trade Facilitation and Trade Enforcement Act of 2015 (19 U.S.C. §2242).” 

8. According to section 610 paragraph (b)(1)(g)(2) of Trade Facilitation and Trade Enforcement Act 2015 which is specified that the President may take appropriate action with respect to the foreign country if they fail to meet action plan benchmarks. In this regards, could you please clarify that what type of actions the U.S. will impose to countries   in the priority watch list which have not substantially complied with the benchmarks in the action plan developed with USTR.  

RESPONSE: The Trade Facilitation and Trade Enforcement Act of 2015 provides the following: “If, as of one year after the date on which an action plan is developed under paragraph (1)(A), the President, in consultation with the Trade Representative, determines that the foreign country to which the action plan applies has not substantially complied with the benchmarks described in paragraph (1)(D), the President may take appropriate action with respect to the foreign country.”  The United States continues to engage countries identified in the Special 301 Report and urges them to address the concerns described in the Report.

Trade Policy Review of United States
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THE SECRETARIAT REPORT
 
Question 1
3.1.7 Anti-dumping, countervailing, and safeguard measures, pg. 54, 3.71 

It is stated in the Secretariat Report that "To initiate an investigation, the USDOC must determine that a petition has been filed by an interested party and that it has the support of the industry producing the domestic like product in the United States (industry support). To determine if the petition has industry support, it must meet two criteria: (a) the 25% test, meaning that the domestic producers or workers who support the petition must account for at least 25% of the total production of the domestic like product; and (b) the 50% test, meaning that the domestic producers or workers who support the petition must account for more than 50% of the production of the domestic like product produced by that portion of the industry expressing support for the petition. The petition must also clearly identify and define the domestic like product as well as all its producers. In addition, the petition must include information relating to the degree of industry support for it, including: (a) the total volume and value of U.S. production of the domestic like product; and (b) the volume and value of U.S. production of the domestic like product produced by the petitioner(s) and each domestic producer identified.” 

1. Could the US provide information on whether “captive production” is taken into consideration or not regarding the production of the domestic industry? 

RESPONSE: Yes, in evaluating whether a petition has the requisite industry support, the USDOC will consider whether any U.S. companies produce and then consume internally the domestic like product (i.e., captive production).  If U.S. companies that produce the domestic like product have captive production, we will ask the domestic petitioner to demonstrate how it accounted for such captive production in the industry support calculation if it is not clear from the petition.

Question 2

3.1.7 Anti-dumping, countervailing, and safeguard measures, pg. 54, 3.72 
It is stated in the Secretariat Report that “A determination on whether or not to initiate an investigation is usually made within 20 days of the date of filing of the petition, as specified in Section 732(c) of the Tariff Act of 1930 and 19 CFR 351.203. Following the initiation of the investigation, the USITC makes a preliminary injury determination: if this is negative, the investigation is terminated, if it is affirmative, the ITA issues a preliminary determination of dumping or subsidization. The investigation continues, whether the ITA's preliminary determination is affirmative or negative. In the case an affirmative determination is made, provisional measures may be applied.67 If the ITA's final determination finds a margin of dumping or a subsidy rate above the de minimis level, the USITC issues a final injury determination. If the USITC determination is affirmative, the ITA issues an order imposing AD or CVD duties, if it is negative, the investigation is terminated, no order is issued, provisional measures are lifted, and cash deposits returned, with interest.” 

2. Could the US provide detailed information on “de minimis” levels for anti-dumping reviews? Does it differ from the level referred to during the initiation of an investigation?

RESPONSE: In making its determination in an administrative review, USDOC will treat as de minimis any weighted-average dumping margin or countervailable subsidy rate that is less than 0.5 percent.  This de minimis level differs from that in an investigation.  The de minimis level in an antidumping investigation is a rate less than two percent.  The de minimis level in a countervailing duty investigation is a rate less than one percent for developed countries and two percent for developing countries.  The Office of the U.S. Trade Representative determines which countries will be considered developing countries for purposes of de minimis levels in U.S. countervailing duty investigations.
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